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PREFATORY NOTE.

Or all the local enactments in force in this
District, none perhaps is in so frequent use and of
so constant application as the Malabar Tenants
Improvements Act of 1900. Yet, the present publi-
cation is the first attempt at a systematic annotation

0f the Act. This fact, though probably the only
merit of the book will, the Author trusts, cover the
multitude of defects there must needs be, in a work
of thig kind.

The Author desires to /acknowledge his indebted-
ness to Messrs. Higginbotham & Co., Law Pub-
lishers, for the neat get up of the book.
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INTRODUCTION,

-

THAT one person should not be allowed to enjoy the
it of another’s labour without recompensing the latter
for his trouble is, generally speaking, the principle under-
lying every law of improvements. The relationship of
landlord and tenant implies amongst other obligations,
the obligation on the landlord to pay for work executed
on the hoyding by his tenant, when such work conduces
to the improvément of the holding and has had his ex-
press or implied sanction (a).

E

. earliest times in almost all systems of civilized jurispru-
" dence, and is a necessary corollary to another rule, equally
' universal, which imposes upon the tenant a duty not to
do anything calculated to deteriorate the property in his

charge.

2® Such obligation has been recognized even from the

3. *According to the Civil Law (b) if a person building
on the land of another, used his own materials not know-
ing that the land was not his own, or if he was in
possession of the building, he could refuse to deliver it to
the owner, unless he was indemnified for his expenses,
&t least so far as they had been incurred profitably to the
owner of the soil.

il .Looking to the ancient Hindu Law (¢) we find it
laid down that he who dwells in @ house which he built
on the ground of another man and for which he pays

(@) Rumsden v. Dyson (1866) L.H.L. 129.

(3] See Justinian’s Institutes, Sandars, Book 11, para. 30.

(&) Narada, Colebrook's. Digest, Book IIT, Chapter 2, pava. 49. (Vol. II,
o D: 388, K. 1795). ; ‘



)
Shihias

INTRODUCTION. _ e

rent, shall take with him when he leaves it,~the thatch,
the wood and the bricks, thereby implying that the pro-
perty in the structure belongs to the dweller and
presumably that he is entitled to get a fair compensation

for his improvement. o ]

5. So also we find in the Hedaja (d) that it is incum-
bent on the lessee to remove his trees and houses, unless
the proprietor of the soil, agrees to pay him an equiva- <=
lent.

6. These simple rules were recognized by the Courts
in India as part .of the common law of the land.
The Bengal High Court laid it down as’ ea.rly as. 1866,
long before the Transfer of Property Act was passed
that “according to the usage and customs of this country,
building and other such improvements made on the land
do not by the mere accident of their attachment to the,
soil become the property of the owner of the soil: and
that as a general rule if he who makes the improvement
is not a mere trespasser, but is in possession under any
bona fide title or claim, he is entitled either to remove the
materials, restoring the land to the state in which it was
before the improvement was made, or to obfain compen-
sation for the value of the building, if it is allowed to
remain for the benefit of the owner of the soil, the option
of taking the building or allowing the removal of the
material, remaining with the owner of the land in those_
cases in which the building is not taken down by the
builder during the continuance of any estate whrsh he
may possess’’ ().

7. This view of the law was but given statubory ex-
pression in section 51 of the Transfer of Property Act.

(d) Hamilton’s Translation, Vol. III, page 325. :
(e) Thakaor Chunder Poramanick v. Ramdhone Bhuttacharjee (1666), 6 Ww.

-
~
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~»* 8. But in those cases where the tenant makes im-
provements (f) on his land without the consent either
* express or implied, of his landlord there is no equity which
requires him to be compensated for his gratuitous labour
{(9), On the other hand both under the Hindu and
Mohammedan Law and wHat may be termed the com-
mon law of the land as laid down by the Bengal High
Court a tenant who erects a building on land let to him,
- without the landlord’s consent, can only remove the same
~ and not claim compensation for it on eviction by the
landlord (). The maxim of the English Law, “ Quic-
quid ,ina,édi.ﬁcatur solo solo cedit ”’ has no application to
. India, gnd the lessee may at any time during the continu-
ance of the lease remove all things which he has attached
to the earth, provided he leaves the property substantially
in the state in which he received it (2).

. 9. The Malabar Law has departed {rom these last-
mentioned rules, and has from a remote period in its
history, recognized in the tenant a right to compensation
for all improvements effected by him, whether with or
without his landlord’s consent. Indeed, the law en-
couraged cultivation to such an extent that even a tres-
passer was entitled to make improvements and claim
compensation for them. And the same law also sanction-
ed another custom whereby the landlord (jenmi) was
allowed to appropriate a third or a half of the value of
the tenant’s improvements, as his share, on eviction (j).

10. * There was no fixed rule, however, and the tenant
was entirely at the mercy of the landlord, as the latter

() Suchimprovements are termed ** ameliorating waste ” in English Lgw.
{g) Wahedoollah v. Golam Akbun (1876), 25 W.R., 205.
(h) Shaik Husawn v. Govardhandas, I.L.R., 20 B., 1.
(2} See the Trunsfer of Property Act, sect. 108 (%), and also I.L.R., 24 M.
47, #.B. (1900). ; :
j) This custom has not been legislatively recognized either by Act I of 1887
eor Att [ of 1900. h !




INTRODUCTION. i

had the power to turn him out of his holding jf he did not

accept his terms which were often very unconscionable.
In a great majority of cases, the tenantry had to give up
all their claims to improvements, if they wished to
remain undisturbed in their holdings. Again, the im-
provement rates for trees, shritbsand the like, were rates
fixed by old custom, and varied enormously througheat
the district. TFor the cocoanut alone there were 74 rates
varying from 10 pies to Rs. 14; and in North Malabar
and the Calicut Taluk the highest rate allowed for a
cocenut in full bearing was 8 annas, or about half a year’s
rent for a good tree. For the areca palm theve were 28
rates ranging from 1 pie toRs. 4-8 and for the jack
tree 45 rates varying between | pie and Rs. 40. The
tender of the value of improvements by jenmies before
filing a suit in ejectment was the merest farce, the sum
offered being invariably grossly inadequate. The practice
therefore was to depute Commissioners to assess the
improvements at the rates of the locality, and the door
was thus thrown open to the most monstrous injustice.
The Commissioners were usually men with no special
qualifications for the work entrusted to them ; their sym-

pathies were ordinarily rather with the jenmi, often a

Nambudri of high reputation for sanctity and spiritual
wealth, than with the tenant who was not seldom a
Mopla ; and their estimates weve never checked except by
another Commissioner with no better qualifications.

11. Rents, in course of time, came to be ﬁxed by
competition instead of by custom, and an ursclupuious
class of jenmies gradually appreciated the significance cf
the power of the weapon which the inadequacy of the
improvement rates and the faulty methods of assessing
the value of improvements, placed 1n their hands (k). g

(%) Guzetteer of the Malabar and Anjengo Districts, Vol. I, p. 235 (Ed. 1.968)-,,

o

A
o
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**  12. As a. result, evictions increased with alarming
rapidity, especially between the years 1860 and 1880. The

; average annual number of suits for eviction had arisen from
2,039 in the five years ending in 1866 to 4,983 in the four
yegrs ending in 1880. The average annual number of
eviction-suits had increaséd from 1891 to 8355 in the
safne period. A suif for eviction was a common device of
i'aising rents, and the decree was often executed only if the
tenant refused to come to terms. Not unfrequently a
tenant was evicted just when the garden which he had
planted up with the sweat of his brow and the outlay
of all his gapital was beginning to repay him for what
he hasl spent on it; and after twelve or more years of
hard labour, he found himself homeless with his capital
exhansted, and the scanty sum allowed for improvements
swallowed up in the cost of the inevitable suit (7).

13. Between the tenant and the landlord, moreover,
in many cases, there stood a rapacious tyrant in the person
of the kariastan or land-agent. The kariastans were, as a
rule, poorly paid and beyond the reach of effective control.
And the mature of their duties which were chiefly to
collect rents and grant receipts placed immense power in
their unscrupulous hands (m).

14. Naturally this system provoked the greatest
discontent. TLand was in the hands of a few jenmies, and
<he majority of the inhabitants were tenants, who were,
as we have seen, entirely at the mercy of the landlords
and tleir usprincipled land-agents. The landlord spent
nothing on the land, and the rent was a payment to him
for permission to cultivate the soil which the peasantry
believed to belong to themselves, and the productive power
of ;which was largely due to their labour. When men

o (B ITbid. (m) - 1bid.
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whose minds are sharpened by hunger, begin to think,*

it is scarcely possible that they will not regard this
position as wrong and unfair. Men willing to. labour
that they may eat, cannot see the justice of a system
which forbids them either to labour or to eat, unless_ at
the will of a small class who'can keep them off the land
at their caprice. )

15. Malabar is essentially an agricultural country.
Practically the whole population are thrown on the land
for subsistence: and it was inevitable that, as time
progressed,~the most important questions touching the
progress and condition of the people were ccrtain to be
connected with the land-laws. To make these laws most.
conducive to the welfare of the masses would, under the
circumstances, have required careful and instrective
statesmanship and very cautious legislation. But the
Legislature did not unfortunately concern itself, till the
mischief was done.

16. In the month of September 1880, a murder
was committed by a Mopla in the Walwanad Amsom of
the Malabar District, of which the ostensible cause was

e

the defection from Mohammedanism of a young Cheruma, -

boy, aged 16, who had embraced the Islamic faith when
only nine years old (n). The boy was also the only victim,
but it was the opinion of Mr. McWatters, then Acting
Collector of Malabar, that the murder was primarily due
not to religious fanaticism, but to agrarian discontentj
and this view was accepted by the Government of
Madras (0). In the next month, the Government
received an anonymous petition purporting to come from
certain Mussulmans, Nayars, Tiyyas and men of other
castes inhabiting Malabar, which predicted that a terrible

(n) See Appendix, Report of the Malabar Liund Tenure Committee, 1867, -

(0) G.0. 2500, 19-10-1830. A

-~
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e» outbreak was going to occur and ascribed it mainly to

the existing bad relations of landlord and tenant in
Malabar.

17. This petition was referred by Government to Mr.
Wiigram, then District and Sessions Judge, South Ma,laba.r,
to Mr. Liogan, the Collector of Malabar, and to Mr. Mc
GTegor, a former Collector of the District, for report (p) ;
and these officers agreed in ascribing the occurrence of
such outrages as that of September 1880, to agrarian dis-
content, which in their opinion, undoubtedly existed in
many parts of the District. Meanwhile, apprehensions of
another ouérage in the same amsom of Walwanad had been
enterfained in December 1880 ; and in January 1881,
the Government decided to appoint Mr. Logan as Special
Conmmissioner, with a view to a thorough investigation of
the grieyances of the people of Malabar. Mr. Liogan was
specially asked to enquire inte and report inter alia on
the general question of the tenure of land and of tenant-
right in Malabar, and the alleged insufficiency of
compensation offered by the jenmies and awarded for
land-improvements made by tenants ; and was to further
submit suggestions for the remedy of any grievances —
which he considered well founded.

18. Mr. Liogan submitted the report of his commission
in June 1882, and therein he formulated various propos-
als for the remedy of the evils which, in his opinions

- .
existed. :

-

19.° Mr. Logan’s report was afterwards circulated for
the opinions of several officials and non- -officials ; and a
special commission was appomted in January 1884 to
consider the whole question and advise the Goverrment
as:to the lines on which legislative action, if any, should

(g) G.O. 261, 2.8-1881.
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proceed. The result of its labours was four draft Acts,
with two of which alone viz., The Malabar Stay of Exe-
cution Act and The Malabar Tenancy Act, we are now
concerned. The former was essentially a temporary
measure and was designed to maintain the existing re-
lations of landlord and tenant, pending the amendment
and revision of the law regulating those relations, by the
legislature. The latter had for its object the granting of
permanent occupancy-rights to the actual cultivators of
the soil. The necessity for such legislation was thus
stated by the commission . “ The political necessity for
interference with the jenmi’s rights, we believe to exist
in the grave discontent prevailing among the agrictltural
classes regarding the growing insecurity of their tenures ;
in the fact that among .one class of the community, agra-
rian discontent, fanned by fanaticism, is ready to develop
at any moment into agrarian outrage ; and in the exist-
ence of a system of tyrannies practised by some jenmies

and apprehended from others™ (q).

20. The Tenancy Bill being referred to the High
Caurt (») for its opinion, the theories put forward by Mr.
Logan and the Commission were subjected to a trenchant
criticism by Sir Charles Turner, the Chief Justice, who
recorded a long and ably-written dissenting minute (s).
Thereupon a Committee was appointed by Government
to report on the best available form of legislation (£) for
all were agreed that some sort of legislation was a,bsolutely

- essential. After a consideration of the question-of Malabar

Tenancy in all its bearings, the committee recommended

(g) See Report with Appeudlces of the Malubar Tiand Tenure Committee
appointed by G.O. 650. 17-9-1585 {1857).

alr) (GO, 504, 31-7-1884.

(s) See Sir Charles ‘Turner's Dissenting Minute on the Drafr Bill relating to%he
Land Terures of Malabar, Chupters IT and 111

() G.O. 650, 17-9 1855. SR e
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o that no further legislation should be undertaken beyond

a Bill for compensation for Tenants’ Improvements. It
is noteworthy that while there was considerable divergence
of opinion upon several matters connected with Malabar
Land Tenures, all were unanimous that the tenant’s
right to compensation for" improvements made by him

was very insufficiently and inadequately represented.

21. Accordingly in March 1886, a Bill was introduced
into the Madras Legislative Council, to secure to tenants
in the Malabar District the market value of their improve-
ments. The Bill was introduced only as a compromise
between two divergent views. A strong opinion had for
some years prevailed that it was necessary to pass for
Malabar a measure which would place a check on the in-
sidiolls practice of rack-renting, by conferring occupancy
rights on the actual cultivator. Those who feared to
take so wide a step in the dark urged that the desired
protection from rack-renting and eviction might be
secured by an Act which would force the landlord to make
to the evicted tenant, a liberal award of compensation for
improvements.

122, Thus was passed Madras Act I of 1887, by which
the Legislature intended that the evicted tenant should
receive the full amount by which his improvements had
added to the value of the holding. Then followed the
malings of the Courts, many of them inconsistent with
each ofher, but tending to construe the Act as if it had
intended tht compensation should be awarded solely on
the basis of outlay. Hence it became necessary to clearly
explain the meaning which the Leglslatme had n v1ew
and to re-enact the provisions of Act 1 of 1887 in lanvua,ge
less susceptible of misconstruction. The result was Act
I of .1900. ' '
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93. After defining some of the most important terms ?
used in it, viz.; “ Tenant,” “ Ejectment” and ‘“ Improve-
ment,” the Act proceeds to lay down what all works will
be presumed to be improvements as therein defined,
subject to proof to the contrary (sections 3 and 4). Sec-
tion 5 enacts that a tenant shall on ejectment be entitled
as of right to claim value of improvements, and shall"be
entitled also to remain in possession of his holding, or the
original terms of his tenancy till he is actually evicted
therefrom in due course of law. Then follow the rules
(section 6) that should guide the Courts in drawing up a
decree in ejectment and in executing the same. The
Court is given the power in the execution departnient to
revalue the improvements on proper cause shown (section
6 (3)). Anditis also laid down (section 6 (4)) that every
matter relating to such revaluation shall be deemed to be
a question under sect. 47, C. P. C. Under section 7 the
Court may order the removal of anything which it finds
not to be an improvement. Section 8 gives the Liocal
Government power to make rules for the appointment of
assessors under the Act. Sections 9 to 13 contain the
rules for valuing improvements, section 12 declaring in
especial, that the mode of computation most favourable to
the tenant should be adopted where an improvement could
be valued in more ways than one. Sections 14 to 17
enable the Liocal Government to prepare tables etc. of
prices of products. Section 18 prescribes the number
of trees, of particular descriptions, that could be planted
in an acre, power being given to the Coufts either to
refuse compensation for trees planted in excess of the
scale, or to grant compensation at a._lower rate. The
tenant is by virtue of section 19, not allowed to con-
tract himself out of the beneficent provisions of the Act,
except in special cases. Finally, section 20 declares

~
-~
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»* that the Act shall not be construed as taking away any
tenant’s right to claim compensation for improvements
not dealt with in the Act.

24. These briefly are the provisions of Madras Act 1
0f*1900. How far they have fulfilled the purposes which
the Legislature had in view, when the Act was passed,
and how far they have placed ““a powerful weapon of de-
fence—not to say defiance in the hands of the tenants ™
(x), time alone must show (v).

() See the Settlement Officer’s Report in G. O. 245/Rev., 15-3-'05,
(v) The full effect of the enacsment can hardly yet be gauged, but if is sig-
nificant that si‘.xce 1892, the annual number of snits for eviction has considera-
bly declined —as the following figures for South Malabar, indicate :—
L]

[Five years end-

e T | ing 1896, ing 1901. | ing 1904,
- e ‘
Suits for eviction A 3,178 ‘ 2,951 2,601
Decrees < e 2,352 \ 2,175 I 1,707

Grazetteer of the Malabar and Anjengo Districts, Vol. I, p. 237 (Ed. 1908).

%

Flive years en[{-IFive years end-

1§






MALABAR COMPENSATION FOR
" TENANTS’ IMPROVEMENTS.

; ACT No. | OF 1900
(As amended by Act XI of 1901).

PASSED BY THE GOVERNOR OF FORT ST. GEORGE IN COUNCIL.

L

(Re?:eived the assent of His Excellency the Governor on the
4th December 1899, and that of His Excellency the
Yiceroy and Governor-General on the 3rd
January 1900 ; the Governor-General’s
assent was first published in the
Fort 8t. George Gazette of
the 9th January 1900.)

-~

— - 4 >

An Act to secure to Tenants wn the Malabar
District Compensation for Improvements. (w)

WHEREAS it is expedient to amend the law relating prewmiie.
to compensation for improvements made by tenants
in the Malabar District;

It is hereby enacted as follows :—

1. This Act may be called the Malabar Compensa- s, e
tion for Tenants’ Improvements Act, 1899, and TR on
shall be applicable to the whole ot the Malabar
District.

(w) Aet I of 1887 (Madras) was deseribed as an Act to secure to tenants the
mark®t value of their improvements. Asto the meaning and scope of this, see
the judgment of Collins, . J., and Parker, J., in Shangunni v. Veerappan
&1895), LL.R. 18 M. 407

r

~
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Repeal of Act
I of 1887.

Interpretation
clause.

Tenant.

MALABAR IMPROVEMENTS ACT. [sEc. 2.

Commentary.

Malabar District :— Malabar proper is made up of the
nine taluks of Chirakkal, Kottayam, Kurumbranad,
Calicut, Wynaad, Ernad, Walavanad, Ponnani, and Pal-
ghat. Cochin taluk, which is also a part of the district, in-
cludes the towns of British Cochin and seventeen Pattams
or small isolated estates situated within the boundariessof
Cochin State and Travancore. The Laccadive Islands
off the Coast, though administered by the Collector of
Malabar, are not part of the district. The two Coast
Settlements of Tangasseri and Anjengo though they for-
merly belonged to the Malabar District, have on the 1sb
of July 1906, been detached from it—and been formed
into a separate Collectorate (Anjengo) under the British
Resident in Travancore and Cochin (z).

2. Madras Act I of 1887 is hereby repealed (a)-
Commentary.

Madras Act I of 1887 was also an Act to secure to te-
nants in the Malabar District, compensation for im-

provements. It was thought, however, that the Act had

not been very skilfully or carefully drafted. The Courts

e

found that some of its sections were very difficult of in-

terpretation in a satisfactory manner. Hence the new
legislation, the result of which is the present Act [see
Statement of Objects and Reasons Appended to Bill
No. 6 of 1898 (Madras Legislative Council). Fort St.
George Gazette Supplement, dated 13-12-1898]. (b). -~

3. In this Act unless there is something repugnant
in the subject or context—

(1) “Tenant,” with its grammatical varia-
tions and cognate expressions, includes a person who

”(:;) Garzr(;t;teé;‘:fhheiﬁ;.laimr and Anjengo Districts, 1908, Vol. L, %
(a) This section has been repenled by Act X1 of 190L. ;
(b Appendix A. =

1

-~
~
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»-ag lessee, sub-lessee, mortgagee or sub-mortgagee or

_in good faith believing himself to be lessee, sub-lessee,
mortgagee or sub-mortgagee of land, is in possession
thereof, or who with the bona fide intention of attorn-
ing* and paying the customary rent to the person
entitled to cultivate or let waste land, but without
the permission of such person, brings such land
under cultivation and is in occupation thereof as
cultivator.

(2) “ Ejectment "’ includes redemption or Eiectment.
recovery ok possession of land mortgaged.

.('3) “ Improvement’ means any WOrk Or Improvement.
product of a work which adds to the value of the
holdlng, is suitable to it and consistent with the
purpose for which the holding was let, mortgaged
or occupied.

Commentary.

General Change in the Section :—

(1) Act I of 1887 as also the original Bill which
gave rise to the present Act defined the terms “Land-
lord ”’ and “ Rent” as well. ‘Landlord’ was defined to
be a person immediately under whom a tenant held (c) :
and ‘Rent’ was defined as whatever was lawfully pay-
able or deliverable in money or kind by a tenant to his
landlom on account of the use or occupation of the land
held by the tenant (d).

(2) Act I of 1887 did not define the term

“ Hjectment.”

(c) Bill 6/1898. Mad. Leg. Council, sect. 8 (2). :
o(d) kbid, section 3 (3) and ef., section 3 (11) Mad. Act. Tof 1905,

-
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=

TENANT.

Change in the Law. The corresponding definition of _
“Menant”’ in Act I of 1887, section 2 (1) was this :—

“Tenant’ means a person who holds land under
another person and. is, or but for a special contract or
custom would be, liable to pay rent for that land to that
person. b

This definition had been adapted from the Bengal
Tenancy Act VIII of 1885 (¢) and was meant to include
simple tenants as to whose right to compensation a doubt
had been raised in certain quarters (f). As the right
even of a trespasser to be compensated for his improve-
ments had been upheld by the Courts, and as the class of
simple tenants or tenants from year to year being the
poorest, was the class which was most in need of pro-
tection, it had been considered desirable that the right of
such tenants to compensation should be declared. But
it was found that even this definition, broad as 1t was, did
not take within its ambit all persons who could equitably
be considered to be entitled to claim value of improve-
ments.

In the definition adopted in the present Act, the object
has been to include within 1t (1) all mortgagees, (2) all
sub-lessees and sub-mortgagees, (3) all tenants, who owing
to disputes as to the right of succession to the office of
karnavan (manager) of a Tarwad, or to the office of
Uralan (manager) of temple property, and the like, hap-
pen in good faith to have accepted a demiise from a
person who subsequently turns out to be not the legal

(e)"Section 3 (3) of Bengal Act VIIL of 1885 ran as fallows :-

‘¢ Penant” means a person who holds Jand ynder another person, and is. or
but for a special contract —wonid - be, liable to pay rent for that land to that
person.” -

(f) Vide Sir Charles Turner’s Minute, Malabar Land Commission, Chapter
6, section 8. ; 7 5 2
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*"landlord, and (4) the squatters who by the custom of
the country are entitled on ejection to compensation for
improvements (g).

The definition is important and has to be carefully
noticed. When a person can prove that he is a tenant
wighin the meaning of this definition, he becomes en-
titled under section 5 to elaim compensation for improve-
ments effected by him or his 'predecessor—in-interest, for
which he has not already been paid. An analysis of the
definition shows that a “ tenant” may be any one of the
following persons :— ‘

L]
AI) a tenant, in the strictly legal sense of the term,
(II) a lessee,

1) a sub-lessee, ;

(IV) a mortgagee,

(V) a sub-mortgagee,

(VI) one who in good faith (f) believes himself to
be a lessee and is in possession of property
under that belief,

(VII) one who in good faith (h) believes himself to
be a sub-lessee and is in possession of pro-
perty under that belief,

(VIII) one who in gooé Jaith (h) believes himself to

= be a mortgagee and is in possession of
property under that belief,
L4

(IX) orfe who in good faith (h) believes himself to

be a sub-mortgagee and is in possession of
. property under that belief,

(g) Report of the Select Commitiee, para 2.

(7)*See the General Clauses Act X of 1897 as amended by Act I of 190‘5
seciion 3 (20) :—* a thing shall be deemed to be done in “good faith ’ where it is
i® fact*done honestly, whether it is done negligently or not.”

22 s i &

17
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(X) one who with the bona fide intention of paying -
the customary rent to the real owner of
property, enters on such property without
his permission and is in occupation of the
property.

We shall consider each one of these in their order :—

¥

(1) Tenant under the English Law.

The legal relation of “landlord’” and “tenant’ is
created by the former allowing the latler to enjoy the
former’s house or land for a consideration termed rent :
This is what the English lawyers understand by the

3

term ‘ tenancy.” The interest remaining 1n the land-
lord is termed “ Reversion” and the landlord is some-
times termed the “reversioner.” The contract of

tenancy may be :—
(@) for years; or
(b) from year to year:; or
(¢) at will ; or
(d) by sufferaince.

A man is a tenant for years when the landlord lets the
land or tenements to him for aterm of certain years,
agreed upon between them, and the tenant enters by
force of the lease. :

A tenant from year to year is one who, by a contract
of tenancy implied from entry and the payment of rept
with reference to a yearly tenancy, is entitled to half a
year’'s notice to quit, expiring at that period of theAyea,r at
which his tenancy commenced (cf. Transferof Property
Act IV of 1882, section 106).

A tenancy at will is where the letting is for no certain
term, but is to continue for the joint will of both parties,
but no longer. '

et
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*" A tenancy by sufferance takes place when one who

. ‘comes in by right holds over without right (¢).

(i1) Lesses.—Any contract of tenancy is a lease,
and the person in possession under a con-
tract of tenancy is a lessee; but the word

& “lessee” 1s commonly restricted, in English

Law, to a tenant holding under a contract
of tenancy for years or lives by deed. The
Transfer of Property Act thus defines a
lessee :

A lease of immoveable property is a transfer of a right
to enpoy such property, made for a certain time, express
or implied, or in perpetuity, in consideration of a price
paideor promised, or of money, a share of crops, service
or any other thing of value, to be rendered periodically or
on specified occasions to the transferor by the transferee,
who accepts the transfer on such terms. The transferee
is called the lessee (7).

As to improvements made by a lessee see the Transfer
of Property Act, section 108, clauses (k) and (p).

(i11) Sub-lessee.—A lessee under another lessee is
a sub-lessee. See supra “lessee.”

(av) Mortgagee.—5ection 58 of the Transfer of
Property Act defines a mortgage as

“the transfer of an interest in specific immoveable
property %or the purpose of securing the payment of
‘money advanced or to be advanced by way of loan, an
existing or future debt, or the performance of an engage-

#) Woodfall’s Landlord nnrl Tenant, p. LXIL, and Agricultural Holdings
Act, 1883, section 61.

ly Act 1V of 1852, section 105.
-

19
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ment which may give rise to a pecuniary liability.”” The ~
transferor is called a mortgagor, the transferee a mort-
gagee.

As to the right of a mortgagee, under the general law
to make improvements see septions 63 & 76 (b), Transfer

% %

of Property Act, and also the cases shown below.*

(v) Sub-mortgagee.—A mortgagee under a person
who is himself a mortgagee is a sub-mort-

gagee. See supra ‘ mortgagee.”

(vi),

(vi) | ; .

i As to how far, good faith a.nd.rbona fides
(ix) would extend, see nfra.
(x)

Tt will thus be seen that the Act comprises within
its definition of *“ tenancy,” relations which are strictly no
tenancies at all. This has been rendered necessary by
the avowed policy of the Act which is to secure to persons

- bona fide in possession of other men’s property, whether

under a legal right or not, compensation for improve-
ments effected by them.

The general law on the subject of improvements is laid.
down in section 51 of the Transfer of Property Act.

“ Where the transferee of immoveable property makes
any improvement upon the property believing in good
Sfaith that he is absolutely entitled thereto and he is sub-
sequently evicted therefrom by ahy person having a
better title, the transferee has a right to requirs the
person causing the eviction either to have the value of the
improvement estimated and paid or secured to the trans-
feree or to sell his interest in the property to the trans-

* * Henderson v. Astwood, [1894] App. das. 130; Sandon v. Hooper, 14
L. J.(Ch)) 120; Arunachella v. Sttheys (1896) I, L. R. 19 M. 327; Rungayya

v. Parthasarathi (1896) I.T.R. 20 M. 120; Krishna v. Srinivasa (1896)
I. L. R. 20 M. 124 ; Shepard v. Jones, 21 Ch. D. 469. %

~
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o-feree at the then market-value thereof‘irrespective of

the value of such improvement.” (%).

The present Act, it will be noticed,*is very much more
comprehensive than section 51 of the Transfer of Property
Acf. Under the former, a bona fide beliet that the person
18 §n possession as a lessee, sub-lessee, mortgagee or sub-
iﬁbi‘tgégée is sufficient. The belief may be a mistaken
one, but if it is bona fide, he 1s a ““ tenant ~* under section
3 and can elaim the benefit of the provisions of the Act.
Hven a bona fide intention of attorning and paying rent
to the rightful owner makes one a “fenant” entitled
to claim cOmpensation: for improvements. It is not
necessary that the party when he first entered into pos-
sessioil had permission from the owner.

Likewise, the Act goes very much farther than the
Tenants Compensation Acts in England (}). In England,
under the Agricultural Holdings Act of 1883 (m) only
tenants as therein defined are entitled to be compensated
for improvements. Section 61 of the Act defines a tenant
as a holder of land under a landlord for a term of years
or for lives or for lives and years or from year to year.

It 1s not necessary in India as it i1s in England, that aé
the time of the stranger making the improvements, the
real owner must have knowledge that the land belongs to
himself and not to the stranger.

e :
The maxem of the English Law  Quicquid inaedifi-
catur solo solo cedit”’ has no general gpplication in India (n)

(k) Section'sl. ActIVof 1882, | - .
(Z) 46 and 47 Vict. c. 61 (Agricultural Holdings). 58 and 59 Vict. ¢. 27 (Markek
Gardeners’ Compensation). 53 and 54 Viet. ¢. 26 (Agricultural Holdings).
(m)®46 and 47 Vict c. 61. 2
. () In the matter of the petition of Thakoor Chunder Paramanick, B.L.R.Sup.
wol. F.B.R. 595, at p. 597. : -
-

21
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and even in ecases to which the English Law as such "~
was applicable the Indian Legislature has by Act XT of
1855 (0) departed from the above maxim in the cases

specified in section 2 of the Act, corresponding to section
51 of Act IV of 1882 (p).

T

This Act makes, as does the Transfer of Property Act,
bona fides, an essential, in the matter of grant of compen-
sation for improvements. The statement so often made
that even a squatter is entitled to claim value of improve-
ments must be understood with this reservation. '

Having thus seen that bona fides is a necessary ingre-
dient in- a tenancy, as defined by the Act, let us next
examine, how far such bona fides is allowed to work.
The following cases, though not decided under the Act
will, it is believed, throw some light on the quéstion.

A party acting under a mistake of law may yet be one '
acting in good faith (and as such may well claim to be
a “tenant” under section 8). The question whether
the person in possession believes that he is absolutely
entitled thereto is a question of fact (g).

Where a conveyance is set aside for fraud, the pur-
chaser cannot be said to have purchased in good faith, since
he must be taken to have known the wrongful nature of
his own possession (r). Where however, a transferee
from an auction-purchaser of a house, under the mistaken
belief that he had a good title thereto, went into posses-
sion and made additions to the house he had bought,

(0) Mesne Profits and Improvements Act, now repealed by Act IV of 1882, in
places wherein the latter is in force.

('p} lgmm' Kuni Rowthan v. Nazarali Sahib, (1904) L.I.R., 27 M. 211, 14
M., 0. 9. 25, 4

(y) Durgozi Row v. Fakeer Sahib (1906), I. L. R., 30, M. 197, BN,
L.J.9,1M. 1."T., 433.

(r) Sadashiv Baskar Joshi v. Dhakubai (1880), I. T.. R., 5 B., 450 afp. 458

o~

~
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e:and the plaintiff knowing this allowed him to do so, it
was held that the defendant was bona fide in possession

“and therefore could claim to be compensated by the
plaintiff for his outlay (s).

- But where the tenant swas not ignorant of his own
rights, and knew very well what his rights were on the

~ premises he was in possession, mere silence on the part
‘of the landlord would not make him any the more a
person bona fide in possession and entitled as such to
claim compensation for his improvements (¢).

* And simMarly, where a purchaser knows or must be
presumed to know that the vendor could sell only under
certain circumstances, and he either knows that such
circun:}st&nces do not exist or wilfully abstains from
making any enquiries on the squect, the mere fact that
‘he purcha,se‘d for ‘consideration will not suffice to shew
good faith and he will not be entitled to claim compen-
sation for improvements effected by him (u).

In a Bombay case, a tenant who built upon land held
by him in the bona fide mistaken belief that he had a
much longer period of tenure than he actually had, was
held not fo come within the provisions of sect. 51, Trans-
fer of Property Act (v). But in Malabar undér the present
enactment, such a person would clearly come within the
definition of ““tenant” supra, and the principle of the
Bombay de'c-ision will obviously have no application here.

(s) - Sukhdeo Prasad v- Jamna (1900), T L.°R.. 2% A.. G0, at p. €6,
(t) Nawunihal Bhagat v. Rameshar Bhagat | 894) T. L. R.. 16 A., 828 at
p. 382 & cf. Dattatraya Rayaji Payv. Shridhiar Narayanar Pai (692),
Dk R B8, X

(u) Nanjappa Gounden v Pernma Gounden (1969}, I. L, R., 82 M., 530.

(vye Jugmohan Das v. Pallonjee (1897), L L. R 22 B. tdt p. 16, and cf.
Temail Khan Mahomed v. Kali Krishna Mondol, 6 C. W. N. 134 and Ismazl
Khan, Mahomed v. Jaigun Bibi (1900}, T. 1. R., 27 G H70.
: g : :
B y . 3 i

-
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BEJECTMENT. R

This was the technical name given to a particular kind
of ** mixed action”” whereby land was recoverable, under
the old English Law. Actions were either in rem or in
personaimn or mized, under the old English Law ().
Ejectment (ejectio firmae) was accounted a mixed action
because by it both possession of land and damages wore

_recovered. The details of this action were formerly very
cumbrous, and were based upon a legal fiction of a demise
to a fancied person, John Doe ; this was abolished by the
Common_Law Procedure Act 1852, more than fitty-five
years ago, but the name “ ejectment and a certain
distinction between it and other actions, the most con-

NG i spicuous of which was the absence of pleadings, were
maintained until the Judicature Acts (z) came into
force in 1875 (y). Under those Acts, the name has ]
disappeared and is replaced by the term * Action for the
Recovery of Liand  (2).

The “term ‘‘ejectment” as used in the present Act
clearly embraces all actions for the recovery of land.

IMPROVEMENT ().

With the definition c¢f. section 8 (4) of the Madras
Estates Liand Act I of 1908, section 76 (1) of the Bengal

(w) See ow this subject the vemarvks of Lord Macnaghten, i Peruvian 3
Guano Cu. v. Dregfus Brothers & Co. (1594), App. Uas. 1765 and also 4 Lnw
Quurterly Review, 394

() 8u & 37 Viet., C. 66

{y)  Woodfall’s Landlord and Tenant, pp. 659 «f seq.

(2) See Lightwood on Fossession of Laud, Ch. V1 & Digby’s Histg};y of the
Luw of Real Property, #th Hdn., pp. 175, et seq. 5

(@) In 1872, the Sub Judge of Tellicherry thus described the tenant’s right
to imurovements : ¢ The Mualubsr Luaw secures to the tenunt the right of being
paid for ull kinds of hmprovenrsnts. ivrespective of the period during which he
remains i possession of the land into which he has introduced such improve-
ments. Under this law, there ave three kinds of improvements for which a tenant
is entfiled to compensation. The first is Kuzhikur which includes all fruit
bearing trees, shrubs and vines, the second, Clhiamayam which comprises all
sorks of buildings such as houses, cow-slalls, tanks, wells, granaries, wulls , ete.,
and the third, Vettuchamayam which includes every act which is ealeulatéd to
Jimprove the soil of the land such as clearing of waste, manuring, ete. . Thelaw '

f . o e
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.Tenancy Act VIII of 1885, section 2 (4). The Central
Provinces Tenancy Act XTI of 1898, section 4 (19), Punjab
Tenancy Act X VI of 1887 and section 4 (12) of the N.-W.
Provinces Tenancy Act II of 1901.

section 3 (4) of Act I of 1908 runs thus:—

;‘ Improvement” means with reference to a ryot’s

~ -holding any work which materially adds to the value of

- the holding, which is suitable to the holding and consist-

ent with the character thereof, and which if not execu-

ted on the holding, is either executed directly for its

benefit or after execution is made directly beneficial to it.
e

And*section 76 (1) of the Bengal Tenancy Act is in
these terms :—

Forthe purposes of this Act, the term ““ Improvement ™’
shall mean any work which adds to the value of the hold-
ing, which is suitable to the holding and consistent with
the purpose for which it was let and which if not executed
on the holding is either executed directly for its benefit
or is after execution, made directly beneficial to it.

Change in the definition :—

Section 3 (1) of the old’Act defined the term “Improve-
ment "’ as any work which added to the value of the holding,
was suitable to the holding and consistent with the purpose
for which it was let. This definition has now been
amended by inserting after the words “any work ”’ the
words “ or ‘product of a work,’’ the object being to make
it plaiﬁ that-where the tenant has raised fruit trees, the

€

encourages cultivation to such an extent as to entitle even a trespasser to the
value of improvements subjecting him only to a deduction of one-tenth pf the
value of improvements.” ~ A.S. 327 of 1872, Sub-Court, Tellicherry.

The three classes of improvements aboyve ennmerated correspond approximately
to thg-hree—fold division of Plantations, Fiztures and Tillages known fo the
English Law. :

6 Moore’s Maiabar Law, pp. 273, 274.

-~

-

”

25



26

r ~

MALABAR IMPROVEMENTS ACT. LSEC—. 3.

-~

sation is to be awarded in the manner provided in the
Act. And the words 1u0rtgaged or occupied’ have
been inserted in order to make the definition consistent
with the new definition of ‘“ tenant. ”’

-~
n

In section 4 (1) of the original Bill there was an
explanation to the effect that no work executed by a
tenant shall be deemed to be an improvement if it sub-
stantially diminished the value of any other part of the
landlord’s property in the tenant’s holding. This expla-
nation has on full consideration been omitted. If an
improvement substantially diminishes the value of any
other part of the landlord’s property whether within or

outside the tenant’s holding, the landlord has his remedy °

by way of civil suit brought within the period allowed by
the law of limitation. In a vast number of cases the
improvements were effected, without objection by the
landlord, one or more generations ago, and in the opinion
of the select committee, it was thought inexpedient to
permit the plea that such improvements toa holding
were injurious to other portions of the landlord’s pro-
perty (b).

Before a work or product of a work can be called an

~ “TImprovement ” under the present Act, it must satisty

three conditions :—

(1) It must add to the value of the holding.
(2) Tt must be suitable to the holding.

(3) It must be consistent with the purpose for
which the holding was let, mortgaged or
occupied.

(b) See Report of the Select Commibtee, paras 5,6 & 7.

-

- trees themselves are the improvement for which compen- -

~
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Condition 1.—*Must add to the value.”

If the work does not add to the value of the holding
orif it detracts from the value of the holding the work
1s technically termed Waste (Voluntary) as to which see
_ infme pp. 39 et seq.

©

eonditions 2 & 3.—Suitability and Consistency.

These may be considered together. Where a simple
tenant raised a hut, a granary and a cow-stall, and the
Subordinate Judge of Calicut awarded him compensation
on the ground that such a tenant required a hut to live
in, to watcl his crops, a granary to store his grains and
a cattléshed to protect his cattle, the Madras High Court
upheld the decision (¢).

Buf where certain lands were demised to the res-
pondents who were members of a- German Mission and
the latter erected a church and other buildings on it,
compensation was refused for such buildings on the
ground that the buildings were not suitable to the holding
and were inconsistent with the purpose for which it
was let (d). On the question of compensation the High
Court (Muthuswami Ayyar and Brands, JJ.) observed :—
“ As to the valuation of improvements, the appellant
complains that it is exeessive. But we cannot consider
that it is reasonable and in accordance with the principles
laid down in Second Appeal No. 762 of 1884. It is no
doubt true, as contended for the respondents that several of
the iIﬁpL'OV¢11lents made by them are excluded from those
for which compensation is considered to be due. But we
cannot say that those improvem“ents are suitable to the
purpose for which the paramba was originally let to ap-

(e Chekkutti v. Muppil Nanbidi (1887). Second Appeal No. 1848 of 1886.

(d) Ravi Varma v. Mathissen (1883), 1. I.. R., 12 M., 320, Note, p. 323;

Secommdl Appeal 296 of 1684,
-

= 5 -
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pen Chinnen, or within the terms of the Exhibit K. We -
do not consider that it is competent to us to enhance the
compensation either on the ground that subsequently to

1855 there was a doubt about the appellant’s jenm title,
or that the appellant stood by when the buildings were

raised. ‘According to the finhding the respondents got -

into possession as assignees of Bappen Chinnen, who
was the appellant’s tenant, and it was not open to him
or to them to question the landlord’s fitle. Moreover
there was an express contract E as to the value of the
improvements to be made, and there is no evidence to
show that the appellant since did anything which could
have reasonably led the respondents to believe 4hat he
would go beyond his agreement and compensate them
for other improvements. We are aware of no authority
for holding that upon prindiples of general equity a tenant
or his assignee is entitled to compensation or relief for
expenditure incurred by him under the observation of the
landlord, unless he can show that it was incurred with
reference to some agreement. On the other hand, Pil-
ling v. Armitage (e) 1s an authority to the contrary. And
the learned Judges who, in Ramsden v. Dyson (f) were

not unanimous in respect of the findings of the facts,

were agreed as to the general rule that when money is
laid out by a tenant ‘in the hope or expectation of an

. extended term or an allowance for expenditure, the tenant

has no claim which a Court of law or equity can enforce,
if such hope or expectation has not been created or en-
couraged by the landlord’. But the present cast does
not fall either within that proposition or within the
proposition in respect of an omission, whereby one person
has mtentionally caused or permitte& another to believe
a thing not true and to act upon such belief. It was nof

(€) 12 Ves. Jun., 78, ‘ (OF Y LR T AEL T o199 i
B o

(2
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sindeed contended in express terms that the aplpella,nt 18
estopped by reason of his conduct, and we cannot hold by

"reason of the improvements in this case having been
made within a short distance of the residence of the
landlord, and on land belonging to him which he must
‘have frequently passed, any dther or further relief can be
afferded to the respondents than they are entitled to
under the terms of the agreement under which they held
the land and by thé custom of the country.

‘ “ And at the same time, we cannot refrain from saying

. that this appears to be a very hard case, and we consider
ourselves jus¢ified in the peculiar circumstances, in direct-
ing that the decree do provide that the respondents be at
liberty to remove within six months, all the improve-
ments *made by them, for which no compensation has

been allowed.”

Stmilarly where a tenant raised buildings out of all
proportion to the holding, their removal was ordered by
the High Court on the ground that a landlord should not
be improved out of his property (g). Under the present
Act, it may be doubted whether this decision could stand.

The test would be whether the buildings were incon-

sistent with the purpose for which the holding was let.
If they were, no compensation could be awarded.

Where a tenant had converted a wet land into a
coconut plantation in spite of the remonstrances of
the landlord, it was held that the tenant’s action amounted
to waste and That he was liable to pay damages for restor-
ing the land to the condition in which it was demised to

him (%).

L

(9) Appun Patter v. Kombi Achan (1856), Second Appeal, 689/1886. South

Malabuz. 5
(k) Hydross Kutti v. Paraméswaran Nambudyi (1887), Second Appeal

515/1887, South Malabar.

LB

——
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But in a case (/) decided under Act I of 1887 () land-

demised for wet cultivation had been changed by the
demisee making various improvements which were found
to be inconsistent with the purpose for which the land
was demised. On a finding that the landlord had stood
by, while the character of the holding was being dmnged
and had thereby caused a belief that the change had his
approval, it was held that the demisee was entitled to

compensation for improvements on: redemption. The

High Cowrt (Muthuswami Ayyar and Parker, JJ.)
observed as follows :—

“ Tt is found by the Judge that the appellant converted
a large portion of the wet land into pa.lar;xba,, ~planting

jack, coconut and arecanut trees. There was, however,

evidence to show that the respondent lived within three
miles, that he had means of obtaining knowledge of the
conversion of the land into a paramba, and that he raised

no objection. There is no doubt upon the facts found

that the appellant’s claim to compensation is not refer-
able either to the kanom . document or to any subsequent
express arrangement made with the respondent or to any
overt act on his part which 1s inconsistent with his pre-
sent condition. Nor is there any ground for doubting thé
correctness of the finding that the so-called improvement
is unsuited to the nature of the holding and inconsistent
with the purpose for which the land was demised. In
this state of facts, the Judge held that the appellant was
entitled to no compensation ; but that, on the other hand,
he was liable to pay the respondent the cost of Testoring
the land to its former condition. Tt is urged that the
passive acquiescencé of the landlord was sufficient to
sugtain the appellant’s claim to compensation and reli-
ance is placed L on the authouty of Shibdas Bandapadkya

A

(2) Kunhahamad y. .Na') cu(mcm Moosad, (1889), I. L. R 12M 320,

(7) Malabar Tenant’s Com pcnha.hon Act, see sectum 2 supra.
-«

©
L

v TININS



SEC. 31. MAL%BAR IMPROVEMENTS ACT.

*v. Bamandas Mukhapdahya (k). On the other hand, the
.respondent’s pleader -draws our attention to the decision
of this Court in Ravivarma v. Mathisen (I) and to the
cases cited therein, Pilling v. Armitage (m) and Ramsden
v. Dyson (n). There is really no conflict in the principle
on which the cases cited wete decided. The general rule
wae laid down in Ramsden v. Dyson in these terms :
< “When money is laid out by a tenant in the hope or
“ expectation of an extended term or an allowance for

“ expenditure, the tenant has no claim which a Court of

“law or equity can enforce if such hope or expectation
‘“has not been created or encouraged by the landlord.”

Our desision must then depend not so much on the suit-
ability of the improvements to the nature of the holding
as on the fact of the landlord having by conduct or other-
wise raised an expectation that the outlay had his
approval, and that the tenant would be reimbursed when
he was called on to vacate possession, and the special
equity raised by such conduct. Again, in Debussche v.
Alt (0), 1t was observed that ‘if bare acquiescence is a
“valid defence, it must be an acquiescence while the act
“acquiesced in is in progress and not after it has been
‘““completed.” The Lord Justice said ¢ If a person having
“a right and seeing another person about to commit,
“or in the course of committing an act infringing
“upon that right, stands by in such a manner as really to
“induce the person committing the act, and who might
“ have otherwise abstained from it, to believe that he as-
“ sent® to itg being committed he cannot afterwards be
“heard to complain of the act. Mere submission to an
“act when it is once completed without any knowledge
“or assent upon the part of the person whose right is
“infringed upon is only a submission to an injury, and it

(F) 8 BIT R, 987, 3 (Z) Second Appéal, No. 296 of 1884.
® (m)el2 Ves. Jun., 78 () [ A B = O e e (o) Tu. R. ;8 Ch. D., 286.
e : k b sl
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“ cannot take away the right infringed upon when such
“ submission is for any time short of the period of limit- -
“ation.” In the case before us the Judge appears to have
decided against the tenant mainly on the ground that
the improvements made were unsuited to the holding.
But it is also necessary to ascertain before we dispose of
this appeal whether the landlord did not stand. by when

the land was being converted into a garden and thereby :
cause a belief that such conversion had his approval.”

Under the provisions of the present Act it would appear
that if land-is demised on kanom for agricultural purposes
and the demisee converts a paddy land into a paramba
cultivated with coconut and arecanut trees, if the ‘effect of
the alteration be to increase the annual net produce of
the holding, the demisee is entitled to compersation
calculated according to the amount of such increase as
laid down in section 9, but if he has not by the alteration
increased the value of the net produce, he is not en-
titled to any compensation for it (p).

So, also in a Bombay case, where the landlord had
stood by in silence and thus indirectly sanctioned by
his conduct the spending of money by the tenant -
in the construction of a building and a well in the premises,
it was held that he had no right to eject the tenant until

he paid him (the latter) a reasonable return for the expend-

iture incurred (q).

This leads us to a consideration of a rule of equity

~ which is termed by the English lawyers as.the Doctrine

of Acquiescence. The leading case on the subject is that
of Ramsden v. Dyson (r) where the principle is thus dis-
cussed : ““ But it will be observed that to raise such an

(p) Moore’s Malabar Law aud Custom, ITI Edn., pp. 261 ¢f seq. 2

(¢) Dattatraya Rayagi Pai v Shridhar Narayan Pai %1892) 1Lk, 17
B., 736. See also Datlaji Sakharam Rajadiksh v. Kalba Yese Parabhu,
(1896) L.L.R., 21 B., 749. (r) (1666) L. R. 1. H. L., 129. ~

=
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equity two things are necessary : first that the person
spending the money supposes himself to be building on
his own land, and secondly, that the real owner at the
time of the expenditure knows that the land belongs to
him, and not to the person expending the money in the
belief that he is the owners For if a stranger builds on
me land knowing it to be mine, there would be no prin-
ciple of equity which would prevent my claiming the
Jand with the benefit of all the expenditure made on it.
There would be nothing in my conduct, active or passive,
making it inequitable in me to assert my legal right. .

. . It follows as a corollary from these rules, or

perhaps it Would be more accurate to say it forms part of
thend, that if my tenant builds on land which he holds under
me, he does not thereby, in the absence of special circum-
stances, acquire any right to prevent me from taking
possession of the land and building when the tenancy has
determined. He knew the extent of his interest, and it
was his folly to expend money upon a title which would or
might soon come to an end. . . Ifa stranger begins
to build on my land supposing it to be his own, and I
perceiving his mistake abstain from setting him right, and
leave him to persevere in his errors, a Court of equity will
not allow me afterwards to assert my title to the land on
which he had expended money on the supposition that
the land was his own. Tt considers that when I saw the
mistake into which he had fallen it was my duty to be
active and to state my adverse title and it would be dis-
hones? in mg to remain wilfully passive on such an occasion
in order afterwards to profit by the mistake Whlch I might
have prevented.”

And in a later case (s) the law was thus laid down —

(s¥ Debusche v. Alt (1877) I.R.,.8 Ch. D.. 2286. Seealso section 115, Indian
Evidence Act. This equity differs essentially from the'doctrine in sech. 115

T
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~resumed to
be improve-
ments.

MALABAR IMPROVEMENTS ACT. JLSEC. 4.

If a person having a right, and seeing another person -
commit or in the course of committing an act infringing
upon that right, stands by in such manner as really to
induce the person committing the act, and who might
otherwise have abstained from the act, to believe that he
assents to its being committed, he cannot afterward; be
heard to complain of the act. Pure submission to an =ct
when it is once completed without any knowledge or as-
sent on the part of the person whose \right is infringed
upon, i1s only a submission to an injury and it cannot
take away the right infringed upon when such submission
is for any time short of the period of limitation.

4, Until the contrary is shown the following
works or the products of such works shall be presum-
ed to be improvements for the purposes of this
Ach=—

(a) the erection of dwelling-houses, buildings
appurtenant thereto, and farm buildings ;

(b) the construction of tanks, wells, channels,
dams and other works for the storage or supply of
water for agricultural or domestic purposes ;

(¢) the preparation of land for irrigation ;

(d) the conversion of one-crop into two-crop
land ;

(¢) the drainage, reclamation from rivers or

- other waters, or protection from floods, or “rom

erosion or other damage by water, of land used for
agricultural purposes, or of waste-land which is
cultivable ;

which is not a rule of equity but is a rule of evidence that was formulated end
applied in Courts of law. Municipal Corporation of Bombay v. Secretary of
State (1905), I. L. R., 29 Bom., 580 and 7 Bom. L. R., 27, A -

=
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D (f) the reclamations, clearance, enclosure or

. permanent improvement of land for agricultural
purposes ;

(g) the renewal or re-construction of any of-
thd foregoing works, or alterations therein or addi-
tipns thereto ;

() the planting or protection and mainte-

- nance of fruit trees, timber trees, and other useful
trees and plants.

Commentary.

With tRis section, ecf. section 4 (2) of the Land
Impr(;vement Loans Act XIX of 1883 and section 76
(2) and (3) of the Bengal Tenancy Act. See also section
3 (47 Madras Estates Land Act 1908.

Under the Land Improvement FLioans Act (¢) improve-
ment means any work which adds to the letting value of
the land and includes the following, viz. :—

(a) the construction of wells, tanks, and other
works for the storage, supply, or distribution
of water for the purposes of agriculture, or
for the use of men and cattle employed in
agriculture ;

(b) the preparation of land for irrigation.

(¢c) the drainage, reclamation from rivers or other
waters, or protection from floods, or from
erosion or other damage by water, of lands

« used for agricultural purposes, or waste-land

which 1s cultivable ; 3

(d) the reclamation, clearance, enclosure, or per-
manent improvement of land for agricultural

. purposes ;
< (t) Asamended by Act XIT of 1891 and Act XVIIT of 1899

-

o
- [
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(¢) the renewal or reconstruction of any of thesti

foregoing works, or alterations therein or
additions thereto ; and :
. (f) such other works as the Liocal Government,
with the previous sanction of the Governor-
General in Counsil, may from time to time,
by notification in the local official Gazette
declare to be improvements for the purposes
of this Act (u).

Section 62 (2) of the Bengal Tenancy Act enacts that
until the contrary is shown, the following shall be
presumed to be improvements within the meaning of the
Act :— :

(@) the construction of wells, tanks, water-chan-
nels and other works for the storage, supply
or distribution of water for the purposes of

i

agriculture, or for the use of men and cattle
employed in agriculture ; ‘ »

(b) the preparation of land for irrigation ;

(¢) the drainage, reclamation from rivers or other
waters, or protection from floods, or from
erosion or other damage by water, of land
used for agricultural purposes, or waste-land,
which is cultivable : &

(d) the reclamation, clearance, enclosure or per-
manent improvement of land for agricultural
purposes ;

(¢) therenewal or re-construction of any of the
foregoing works, or alterations “therein, or
additions thereto ; and

(f) the erection of a suitable dwelling-house for

the raiyat and his family, together with all
necessary out-offices.

(u) Section 4 (2), Act XIX of 1883.

i
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!

But no work executed by the raiyat of a holding shall
. be deemed to be an improvement if it substantially
diminishes the value of his landlord’s property.

The Madras Estates Land Act lays down that * Im-
provement ' includes— ¢

(a) the construction of tanks, wells, water-channels,
and other works for the storage, supply or

distribution of water for agricultural pur-

poses ;

(b) .the construction of works for the drainage of
. land or for the protection of land from floods,
or from erosion or from other damage by

water ;

(¢) the reclaiming, clearing, enclosing, levelling,
or tenancing of land and the preparation of
land for irrigation ;

(d) the erection of buildings on the holding or in
its immediate vieinity, elsewhere than on the
village-site, required for the convenient or
- profitable use or occupation of the holding ;
and the erection of dwelling houses for the
ryot and his family and servants; and

(e) the renewal or re-construction of any of the
foregoing works, or alterations therein or
® . additions thereto ; and

&

(f) the planting of fruit érees and fruit gardens ;
but does not mclude, unless made w1th the
written consent of the land-holder, any " work

. ' which plejudw]a,lly affects any other land of
AT  the land-holder

37
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There are similar provisions in the Improvements Acts . -
in England (v).

Clause 4 (h) declares the protection and maintenance
of any useful trees and plants to be an improvement, no
matter by whom they were planted or whether they carme
into being spontaneously either before or during the
tenancy. The method and measure of compensation will
however differ according as to whether the trees were or
were not in existence when the tenancy began. Sections
* 9 to 13 of the Act must be referred to for the different ways
in which aceording to circumstances the compensation 1s
to be calculated. .

The general effect of the section is, that if a tenant is
able to prove (w) that his work falls under one or another
of the descriptions given in it, the burden of proving that
it is not an improvement for which compensation has to
be paid 1s on the landlord. The landlord may however
show that the work need not to be paid for by proving
any one of the following facts :—

(1) that the work does not in the particular cir-
cumstances, add to the value of the holding (section 3),

(2) that the work is not suitable to the holding
(section 3),

(8) that the work is not consistent with the purpose
for which the holding was let (section 3),

(4) that by an agreement in writing registered,
_ made after the improvements have been effected; the
tenant has contracted himself out of his right to receive’
compensation therefor (Section 19).

(v) E.g. section 13, Settled Land Act 1890 (53 and 54 Vict. c. 69) ; section 25,
Settled Land Act 1882 (45 and 46 Viet. c. 88). 'Improvement of Land Act, 1864
(27 and 28 Vict. c. 114). %

(w) Observe the words ** shall be presumed ” in the section and see section 4-of
the Indian Evidence Act I of 1872 under the heading ‘‘ shall presume.”

o
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WASTE.

Anything which 1s not an improvement is technically
termed Waste. According to the custom prevailing in
Malabar, wilful and extensive waste committed by a
kanemdar is a sufficient ground for the forfeiture of the
kanom (z). .

L]

In Venkayya v. Ramaswamt (y) it has been held that
an occupancy-ryot planting coconut trees on his land
which had originally been cultivated with paddy, raggi,
etc., was not guilty of waste. In upholding the decision
of the lower Courts dismissing the suit, Moore, J.,
observed:—

“ Tt is now urged in appeal that the tenants have, by

_growifdg coconut trees on paddy land, altered the charac-
“ter of the holding and that the landlord is accordingly

entitled, if not to eject them, at all events to get a decree
directing the removal of the coconut plants and the re-
conversion of the land into ordinary wet land. It is urged
that 1f this 1s not done, the amount of rent to be pa,id to
the landlord ma.j be diminished, that it may therefore
become impossible to identify the land, and that it may
also be rendered difficult for him if the land is cultivated
with coconut trees to realize the arrears due to him by
attachment and sale of the crops growing thereon under
the provisions of the Act VIII of 1865. It does not
appear to me that there is much force in these contentions.
Whatever crops the tenants miay grow they must, it is
clear, pay the rent agreed in the patta and no alteration
in the nature of the crops can, it #s admitted, give them
any right to claim any deduction from that sum. . ,.

(@Y Mallarkandi Imbichetti v. Narayana Menon (1899), 9 M. L. J. 306,
at p. 808, see also Moore’s Malabar Tiaw and Custom, ITTEdn., pp. 230, efseq.
o (y) (1698) L. L. R., 22 M., 89.

< -
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“ It 1s further urged that when the tenants planted -
-coconut trees on the wet land they altered the character -
of the holding and thereby committed an act of waste and
that such being the case the landlord is entitled to a
decree as prayed for.

<

~

“ The only cases of importance that have been quoged
at the hearing are Ramanathan v. Zamindar of Ramanad
(2) and Lakshmarna v. Appa Raw (a). What was held
in the former of these cases was that a Zamindar was
entitled to compel a tenant to demolish a dwelling house
which he had erected for purposes not connected with
agriculture on agricultural land held by him, and.in the
latter that a Zamindar 1s justified in inserting a clause in
a patta preventing a tenant from erecting buildings on his
holding whieh are not compatible with the agric&_ltuml
character of the holding. These decisions, it 1s clear,
treat of cases of a completely different naturve to that at
present under consideration. Turning to the latest
edition (16th Edn., p. 648) of Woodfall on the Law of
Landlord and Tenant, I find that the tenor of the decisions
as to waste by changing the nature of the property is
briefly as follows :—¢ If “the tenant convert arable land
into wood, or e converso, or meadow into arable, it is waste ;
and this would appear to be the case even where the act
is done according to the custom of the country for the
purpose of amelioration. If a tenant pull down a malt-
mill and build a corn-mill 1t is waste, also if he converta
corn-mill into a fulling-mill it is waste, though the con-
version be to the lessor’s advantage.”” Applying the
principle of these decisions to the present case it
appéars to me that the defendants cannot be held to have
committed waste. - They have not converted the holding

(2) (1898) I.L.R., 16 M., 407. (a) (1898) LL.R., 17M.,78. ~ '~
. g =™
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into one of a completely different character. They have,
it must, in my opinion, be held, merely chosen to grow

one description of crop, coconuts, in lien of another,

paddy or raggi. They cannot be said to have converted
“argble land into wood ' inasmuch as a coconub

. garden is, it must be admitfed, something very different

frol a wood. In many parts of Malabar one may see
in a stretch of wet land fields grown with coconut trees
intermingled with plots of paddy land.” Both are irriga-
ted in much the same way and both may, it appears to
me, be held to be cultivated with wet crops. As I cannot
hold that the tenants have committed waste, I would
«dismiss® this second appeal with costs”’ (D).

And Subramania Ayyar, J., in the course of his con-
curring judgment, said :—

“The appellant will not be entitled to any relief
unless the respondent has, by planting the trees, con-
travened some agreement or understanding between him
and the appe lant as to the crops to be raised on the
land : or unless the land has, by being so planted, been
put to an unhusbandlike use (assuming that the obliga-
tion to use in a husbandlike manner implied in certain

circumstances, 18 to be taken as an incident of the

respondent’s holding, a point as to which I shall add a
few words later on), or unless the act of the respondent
amounts to waste. :

i Firﬁst, has the respondent by the act in question, violat-

ed any agreeent or understanding between him and the

appellant as to the crops to be raised ? In support of the
contention that he has, the only cncumstance relied on,
is that, as stated before, paddy or raggi alone has hitherto
been grown on the land. But clearly that by itself is not

Ab) (1898) L. L. R., 922 M., 89, at pp. 40, 41 and 42.
~ i
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sufficient to establish the existence of an agreement or -
understanding that the respondent was not to use the
land for the cultivation of any other suitable crop or
produce. In Westropp v. Elligott (¢), Lord Watson,
dealing with an argument similar to that urged here,
said :— i ;

“Though the tenant were to use the land mainly for
‘pasture” (that was the purpose for which the land had
admittedly been used for a considerable period) it would
not in my opinion, necessarily follow that the holding
had been “let to be used,’ for that purpose. I think it
would be necessary in addition to the meré fact of use-
to prove some facts in relation to the character and cap-
abilities of the holding from which it might be inferred
that the tenant could not reasonably have contempiated
any other use.” Next has the respondent acted n an
unhusbandlike manner ? This question, of course, im-
plies that the obligation imposed by law on an ordinary
tenant that, in the absence of a contract to the contrary,
he should manage the land in a husbandlike manner, is
applicable to a raiyat such as the respondens. Having
regard, however, to the fact that such raiyats possess in
their lands a heritable and alienable interest of a perma-
nent character, it would seem to be improper and mis-
~ chievous to hold that the implied obligation just referred
to, is an incident of their holding, inasmuch as, on the
one hand it is not at all to the raiyat’s interest to depart
from the usual and regular course of good husbandry ;
and on the other such a ruling might be utilized by land-
holders for improper ends and might lead to vexatious
litigation on their parts against raiyats whom they dis-
like. But it is not necessary to decide that point now.

(¢) L. R., 9 App. cas. 815, atip. 832,

el
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-For, assuming that an obligation as aforesaid is an inci-
dent of the respondent’s holding, there is not a tittle of
‘evidence to prove that in planting the trees, the res-
pondent acted in a manner unwarranted by good hus-
bandry. It would be quite unreasonable to hold that a
tenant, who has been in the *habit of raising one kind of
crop for- many years, by simply changing the crop, does
an unhushandlike act. If authority were necessary for
so plain a proposition I would refer to Lord Chancellor
Selborne’s conclusion in the case already cited, to the
effect that the mere fact of use in a particular manner
for a conside.rab]e period of time is not enough to show
that any other use would be contrary to the covenant
“to manage, till, and ause the lands in a good, husband-
like mapner, and in due and regular course of good hus-
bandry, so that the same might not be in any way injured
or deteriorated ”’ (Westropp v. Elligott (d)). It may not
be superfluous to add that, even if T were unaware of the
fact that, in many parts of the country, notably in parts
of Coimbatore, valuable topes of coconut and arecanuf
trees have been and are being grown on irrigated lands
paying revenue to Government, I should decline to say
that the planting of such trees on similar lands, held by
raiyats in Zamindari and inam villages, is prima facie

" opposed to good husbandry, which is a relative term
since, in the words of Lord Ellenboroughin Legh v.
Hewitt (¢) ““ what shall be considered in farming, as good
and hus.bqndlike manner must vary exceedingly accord-
ing to soil, cmate and situation.”

“ Lastly, does the respondent’s’ act complained of
amount to waste ? It cannot be waste unless it has
caused lasting or permanent injury to the appellant’s

§d) L, R. 9 App. Cas. 815, at p. 620. () 4 East, 1564 at p. 159.
-
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right. The right to rent, which is the only tangible one "
that he now possesses, is obviously not affected in any,
way. On the contrary as the trees grow and the value
of the land increases, the security for the rent would be-
come better and better. Tt is quite true that if notrees
had been planted, but paddy or raggi continued to be
grown, the appellant would have been in a positidh fo
distrain crops of that description for any rent remaining
unpaid when such crops are on the land ; whereas, in the
present altered condition of the land, there would be no
crop on it to preceed against until the trees come to bearing.
But suppose the respondent, instead of planfing the trees,
had merely allowed the land to remain uncultivated. In
that case also the appellant would have found nothing on
the land to distrain, and such an omission wousd have
given him no legal ground for complaint. How then is
he entitled to say that the absence of distrainable crops,
in the case suggested on his behalf, is an injury to him ?
The only other argument put forward with reference to
the present point, is even more unsubstantial than the
one just dealt with. It may be that, if the respondent
relinquishes the land at some future time and the appel-
lant 1s then disposed to remove the trees, if any, then
standing on the land, in orderto grow paddy, etc., thereon,
he would be put toa slight expense. But the contingency
of any relinquishment of the land and of the removal of
any of the trees is so very unlikely and the cost of the
removal would be so trifling that, in my opinion, Courts
would not be justified in accepting such circumstance to
constitute, in point ¢f law, any injury to the appellant
and much less a lasting or permanent injury. I have
consequently no hesitation in holding that the planting’
of the trees does not amount to waste. It is theréfore
unnecessary to consider the contention. thE)t,‘ even «if

* 3 Z -
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there was waste, relief should be refused to the appellant
on the ground that the waste was, as 1t 1s called, amelio-
rating or improving waste ”’ ( f).

In the absence of local custom, tenants are not entitled
to cdnvert land under wet cultivation into a mango-
groge, they not being entitled to change the usual course
of husbandry without the consent of the landlord (g).

An agricuitural tenant (for paddy cultivation) is not
entitled to dig up shells out of his holding, in the ab-
sence of a local custom authorizing such digging. The
property in such shells is in the landlord and nof in the
tenant (f). See section 108 (o), Transfer of Property Act.

But a kanom tenant is entitled to remove and appro-
priate to himselt any trees which he has himself planted,
provided he leaves the property substantially in tie state
in which he received it (¢). Cf. section 108 (%) Transter of
Property Act which says that the lessee may remove, at
any time during the continuance of the lease, all things
which he has attached to the earth ; provided he leaves
the property in the state in which he received it.

English Law.

. While on the subject of waste, 1t may not be inappro-

priate and out of place here, to refer briefly to the English
Law on the subject. TIf by act or neglect, a tenant in-
jure or diminish the value of his holding, the injury or
diminution ie called waste. ‘

(f) 1. L. R., 22 M., 89, at pp. 43, 44, 45.

Z) Lakshmana v Ramachcmdra(lSB'?) 1. L. R., 10 M., 851.

) Chaladom Tholan v. Kunhcmzeu (1902), I. L,R 251\1 669, 12 K. L.
J. 406 See also Tucker v. Linger, L B. 8, App. Cas. 508 and FHlwes v.
nggs Gas Co., 33 Ch. D., 562.

(4) aVasudevan Ncmzbud?'zpadv Valia Chathu Achtm (1900), I. L. R., 24
M. 47; 1M L. J. 821, F. B. But see contra Janaki y. Sheoadhor (]901)
LL. B;. 23 A, 211. . 3 :

s Ay '
s
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Waste 1s of three kinds :—
(@) Voluntary Waste. ) |
(b) Permissive Waste.
(¢) Hquitable Waste.

(a) Voluntary waste con.fists in such positive acts as
are destructive of, or injurious to, or alter the character
of the property, for instance pulling down buildrings,
cutting down timber, ploughing up of ancient meadow-
land, opening mines or digging for gravel, brick, earth
or stone. Hven the making of new buildings, walls,
fences etc., or structural alterations may be waste. Such
waste is termed ameliorating waste. (j). -«

Mines, however, already opened, may be W()fkeﬁ, and
clay, gravel etc., may be dug out of the pits already
open (k). g

In Phillipps v. Smith (1), Alderson B., said :—

“The principle upon which waste depends is well
stated in the case of Lord Darcy v. Askwith (Hobart 234),
thus :—

‘1t is generally true that the lessee hath no power to
change the nature of the thing demised ; he cannot turn
meadow into arable, nor stub a wood to make it pasture,
nor dry up an ancient pool or piscary, nor suffer ground
to be surrounded, nor destroy the pale of park, for then
it ceaseth to be park ; nor he may not destroy the stock
or breed of anything, because it disherits and takes away
the perpetuity of succession as villains, fish, deer, young
spring of woods or the like.” Thus the destruction of
germins, or young plants destined to become trees, which
destroys the future timber is waste, the cutting of apple

(j) Jones v. Chappell, L. R. 20, Eq. 539 ; Dohertyy. Allman, 3 App. Cas.
709 ; Mewa v. Cobley (1892), 2 Ch. 253 ; Leake’s Law of Uses & Profiis of Land
(1888), 95. Wy it

(k) Viner v. Vaughan, 2 Beav. 466, Goodeve's Modern TLaw of Real
Property, pp.41 et seq. () 14 M. & W.,589. e a

* -«
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tree in a garden or orchard, or the cutting down a hedge
of thorns, which changes the nature of the thing de-
mised, or the eradicating or unreasonable cutting of
white-thorns which destroys the future growth, are all
acts of waste. On the other hand, those acts are not
waste which as Richardson, ©."J., in Barrett v. Barrett
(Hesley, 35) says, are not prejudicial to the inheritance ;
as in that case, the cutting of sallows, maples, beeches
and thorns there alleged to be of the age of thirty-three
years, but which were not timber either by general law
or by particular local custom. So, likewise, cutting even
of oaks or a-sh”es where they are of seasonable wood, 1. e.,
where they are cut usually as underwood, and in due
course are to grow up again from the stumps, is not
waste.”’ 24

() Permissive Waste consists in passive conduch
which permits decay ; as for example, suffering buildings
to fall into ruin (m). :

(¢) There is again a third kind of waste, known as
HKquitable waste. If a tenant for life is by the express-
terms of the instrument creating his tenancy, made
dispunishable for waste, he has a legal right to cut down
timber and open mines. But a Court of Equity will not
permit an unconscientious use to be made of a legal right
and would therefore restrain him from pulling down or
defacing the family mansion, cutting down timber planted
or left standing for ornament or shelter or doing other
acts of spoliation; which are therefore called Hquitable
Waste (n). :

5. (1) Every tenant shall on ejéctment be entitled Tensnt

. 2 o 1 compensation
to compensation for improvements- which have been e

e

(m) 4Voodhouse v. Walker, 5 Q. B. D., 404.
(n) Baker v. Sebright, 13 Ch. D. 183, where the whole\doctrine is exhaus-
tively considered by Jessel, M. R. See also Lowndes v. Norton, 6Ch. D., 139.
.-~ - \
. - : i
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made by him, his predecessor in interest, or by any
person not in occupation at the time ot the ejectment
who derived title from: either of them and for which
compensation has not already been paid ; and every
tenant to whom compensation is so due shall, not-
withstanding the determination of the temancy or
the payment or tender.of the mortgage-money (if
any), be entitled to remain in possession until
ejectment in execution of a decree or order of Court.

(2) A tenant so continuing in possession shall
during such continuance hold as a tenant subject to -
the terws of his lease or of the mortgage, as the case
may be. :

Commentary. -

With this section ecf. section 82 (1) of the Bengal.
Tenancy Act.

This section corresponds with some modifications and
additions to section 4 of Act I of 1887 (0). Under the
general law a tenant who does ‘not surrender in accord-
ance with the terms of his lease becomes a trespasser
who may be held accountable for mesne profits.

Sub-section (1). The second part of the first paragraph
of the section makes it clear that a tenant is entitled as -
of right to remain in possession of his holding till he is
actually ejected by a decree or order of Court. According
to the course of decisions in this country, it is established
that, notwithstanding the passing of a decres for f‘edemp—
tion, the relation of mortgagor and mortgagee fully
subsits, it the decree be not executed, and therefore the

(0) Every tenant who is a]ected from hig holding shall, azot,wwllstandmv any-
custom to be contrary, beentitled to be compensated for improvements made
by him or his predecessors in interest for which compensntxon has not already
been paid.

5 ~
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right to redeem can be again asserted and enforced, pro-
.vided it has not been lost by lapse of time or otherwise (p).

Whether the right to remain in possession includes the
right to make improvements is a question that some-
times is beset with difficulty. If the tenant’s right to
remain in possession is lega,ﬁy recognized, it follows that
he isalso legally entitled to improve the property. As to
the further questicn whether or not his work is an
improvement, its solution must depend upon the circum-
stances of the case and section 3 (3). It is submitted,
however, that a tenant cannot during the pendency of a
suit in ejectment be prevented by injunction from making
improvements upon his property (). When the suit
atself isone to restrain waste, it cannot be laid down as a
genera? rule that a tenant cannot be restrained by injunc-
tion, pending the action, from committing further acts
of waste. But the Courts, 1t is believed, would be very
slow in granting the plaintiff such a remedy especially
in view of this section and section 7.

The granting of Perpetual Injunctions is governed by
section 54 of the Specific Relief Act I of 1877 and the
granting of Temporary Injunctions is regulated by Order
XXXIX of the ('ivil Procedure Code (Act V of 1908).

Generally, the Court will not issue an injunction to
restrain waste except upon unquestioned evidence of
plaintiff’s title (). Where the injury complained of
‘is"susce.zptible of perfect pecuniary compensation and one
for which satisfaction in damages can be had or where

(p). See Krishnua Pattar v. Srinivasa Pattar (1896), I. L. R., 20 M., 124
at p. 126.

(g) See in this connexion section 77 of the Bengal Tenancy Act whereby
neither the tenant nor the landlord" shall as such be entitled to prevent fthe
other from making an improvement in respect of the holding except on the
grourd]l that he is willing to make it himself. See also section 13, Madras
Estates Land Aet T of 1908. ¢ : \
alr) Tagore Law Lectures, 347. = =

4=
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adequate relief may be had otherwise than by an injunc-
tion, the injunction in both such cases will be with-
held (s).

If the defendant has been encouraged by the acquies-
cence of the plaintiff to expend money upon the proper-
ty, upon the faith and understanding that no obstacle
will be afterwards thrown in the way of his enjoyment,
no injunction should be issued in such a case (£).

Where land has been let out for agricultural purposes
generally, the erection of an indigo factory on any part of
the land would render it unfit for the purpose of the
tenancy, and the landlord would be entitled to a peimanent

_injunction restraining the tenant from erecting such a

factory (u). )

Sub-section (2) only enunciates a well-known princi-
ple in the law of landlord and tenant. A tenant who
holds over after the expiry of his lease without the
consent of his landlord, is not by that circumstance alone,
a' trespasser (v), and he cannot be ejected without
sufficient and reasonable notice. A landowner, who
after the expiration of a lease, continues to receive rent
for a fresh period cannot treat him as a trespasser withoub
giving him a reasonable notice o quit (w).

' The defendant who remains in actual occupation, not-
‘Wit'hsta.nding execution, must be regarded as a trespasser
who commits a fresh act of dispossession (z).

2

~

(8) Act I of 1877, section 54 and sechion 56, CL. (1).
(1) Noyna Misser v. Rupikun (1682), 1. 1. R., 9 C., 609; followed in
Nundo Kumar Nasker v, Banomali Gayan (1902). k. L. R.,, 29 C., 87l.

. k), Swrendra Narain Singh v. Hartmehan Misser (1903), I. L. R., 31
£ 174. . \ Y

:;;4(’1)3 Gobordhone Shah v. Karuna Bewa (1897), 1. L. R., 25 C., 75.-

ooefw) Bam Khelawun Singh v. Mussamut Soondra (1867), 7 W. R, 152.

%:u) Hassan Raja, 8 C.W.N., 50: following Shama Charan Chatteerji v.
Madhub Chundra Mookerjs (1854), I. L. R. 1L C., 93.
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Customary Law of Malabar. It has not been consi-
dered desirable to legalize the custom which is said to
exist in some parts of Malabar, of deducting one-half or
one-third of the compensation as the jenmi’s share. This
custom is obviously notin accordance with the principle
on which the Act is based and its antiquity and certainty
ase not well established. It is moreover inconsistent
with the custom prevailing in the greater part of the
District, and it has not been thought expedient that it
should be recognized.

ENGLISH LAW OF IMPROVEMENTS.

A b{ief sumé of the English Law on the subject of
improvements may be useful for comparison. Before the
year 1876, the tenant of an agricultural holding had no
right"to exact compensation from his landlord for any
improvements which he might have made during his ten-
ancy, except under an express agreement with the land-
lord or by virtue of the custom of the country where
the holding lay (y). An Act of 1875 (z) made provision
for the compensation of tenants of agricultural holdings
for improvements made by them. But the operation of
that Act might be excluded by agreement between landlord
and tenant ; and in practice, this was usually done. The
Act was repealed by the Agricultural Holdings Act 1883 (a)
which came into force on the 1st of January 1884. Under
the Act of 1883 where the tenant of a holding to which
the Act applies, has made thereon after the commencement
of the Act, any improvement of the kind, specified in the
Act, he isentitled on quitting his holding at the determina-
tion of his tenancy to obtain from thelandlord as compen-

(y) Hutton v. Warren, 1 MA& W., 466 Notes to Wigglesworth . v.
Dallison, 1 Smith's leading Cases : Woodfall on Landlord & Tenant, c.
xx, oSections 4, 5: Bradburn v. Foley, 3 C. P D., 129, 134.
 (2) 38 & 89 Vict. C. 92 amended by 39 & 40 Vict, C. 74.

5 (@) 46 & 47 Vict. C. 61 nmended by 53 & 54 Vict. C. 26.

- 2
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sation under this Act for such improvement (b) such sum
as fairly represents the value of the improvement to an
incoming tenant. Compensatlon is not payable under this
Act for the erection of buildings and other permanent
improvements specified in the Act, unless with the
consent in writing of the landlord or his agent previously
obtained, or for drainage, unless the tenant has complied
with the conditions of the Act in giving to the landlord
or his agent due notice of intention of executing such an
improvement. But compensation may be obtained for the
improvement.of the land by the application of purchased
manure and in other ways described in the Act, although
the consent of the landlord should not have been obiained.
For improvements of the kind last mentioned, fair and
reasonable compensation payable under an agreement in
writing may be substituted for compensation under the
Act (¢). But any agreement made by a tenant by virtue
of which he is deprived of his right to claim compen-
sation under this Act in respect of any improvement des-
cribed therein (d) (except an agreement providing such
compensation as is by this Aet permitted to be substituted
for compensation under this Act) is void both at law and
in equity, so far as it deprives him of such right (e).

6. (1) In a suit for ejectment instituted against
a tenant in which the plaintiff succeeds and the
defendant establishes a claim for compensation due
under section 5 for improvements, the Court shall
ascertain as provided in sections 9 to 18 the amount
of the compensation and shall pass a decree declar-
ing the amount so found due and ordering that on

(b) Cf., sect. 5. (¢) Cf., sect, 19. (d), Cf. sect. 19,
(e) Williams' Prineciples of the Law of Real PlOp?lv) XYIl Edn., pp. 4‘30,
et seq. A

5
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payment by the plaintiff into Court of the amount

. so found due and also the mortgage-money (if any)
the defendant shall put the plaintiff into possession
of the land with the improvements thereon. (f)

(2) If in such suitthe Court finds any sum of {ompensation

for subse-

ufbney due by the defendant to the plaintiff for rent Iient w

rovemenis

or otherwise in respect of the tenancy, the Court 2ad e

valuation,

shall set-off such sum against the sum found due ifnecessary,

of improve-
under sub-section (1), and shall pass a decree declay- ments aé the
ing as the amount payable to him on ejectment the cicctment.
amount (¥ any) remaining due to the defendant

after such set-off.

« (3) The amount of compensation for improve-
ments made subsefuent to the date up to which
compensation for improvement has been adjudged
in the decree and the re-valuation of an improvement
for which compensation has been so adjudged when
and in so far as such re-valuation may be necessary
with reference to the condition of such improvement
at the time of ejectment as well as any sum of money
accruing due to the plaintiff subsequent to the said
date for rent or otherwise in respect of the tenancy
shall be determined by order of the Court executing
the decree and the decree shall be varied in accord-

—ance .With such order.

(4) Every matter arising under sub-section
(3) shall be deemed to be a question relating to the
execution of a decree'within the meaning of clause
(¢).of section 244 of the Code of Civil Procedure.

(1) Ef. sect. 82 (2), Bengal Tenancy Act. o

)
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Commentary.

This section corresponds in effect to section 5 (1) of .
Act I of 1887, which has been greatly amplified and en-
larged upon ; and is intended to prescribe the form of
decree in an ejectment suit. =

Sub-section (1) is intended to give legislative sanctlon
to the decision of a Full Bench of the Madras ngh
Court in Nellayi Variyath Sulapani v. Vadakapat Manak-
kal Ashtamurtht Nambudri (g). Formerly it was usual
to reserve the valuation of improvements to the time
when the decree was being executed, the reason for so
doing being that, when once the improvemen4s had been
assessed, the tenants had in some instances destroyed
them to the injury of the landlords. The High Court,
however, found it necessary to ms1st on the vakie of
improvements being ascertained before a final decree is
passed, observing as follows in the case above mentioned
(9) which came before a Full Bench :—

“The Subordinate Judge has, with improper disregard
of the repeated orders of the High Court reserved the
Inquiry into improvements to the execution of the decree.
There can be no complete decree until these matters are
ascertained, and neither with nor without the consent of
parties can they be so reserved for execution (7).

- Under this sub-section, the Court is bound to ascertain
the value of improvements awarded to the tenant, before
decree ; the alleged reason for the old practice, which the
High Court condemned, having no force by virtue cf sub-
section (3), as the executing Court is competent, under
proper circumstances, to order a re-valuation.

Sub-section 2.—Sub-section (2) of this section in the
original Bill (/) gave the tenant judgment-debtor the

(g) (1880) . L. R., 3 M., 382, (k) I. L. R, 8 M, 882, at p. 884,
(2) Bill 6 of 1898, Mad. Leg. Council. ~ ~

ha)
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right to enforce execution of the decree, as a money

_decree for the amount of compensation payable on eject-

ment. The object of conferring the right was to prevent
the decree-holder from keeping the decree hanging for
years over the head of the tenant, on the chance of
obtaining a re-valuation of improvements more favourable
to the decree-holder. The proposal to give the tenant this
richt to enforce execution was strongly objected to as
inequitable, if the landlord was willing to continue the
tenancy. The Select Committee thereupon took great
pains to work out a scheme of procedure under which
the landlord (decree-holder) should be enabled to escape
the 'cons.eque‘nces of the decree by renewing the lease for
a substantial term of years. This idea was given up as
impracgicable owing to the difficulties arising from the
comnplicated tenures and sub-tenures in Malabar. And
as the balance of the advantage appeared to weigh against
giving the tenant the right to enforce execution, the
provision was omitted. :

This sub-section is new. Under the customary law

of Malabar, the kanom and value of improvements in the —

case of a kanom demise, and the value of improvements, in
other cases, is looked upon as security for the rent due to
the jenmi. This section recognizes such a custom in
clause (2) and allows the jenmi to set off against what-
ever is due to the tenant by way of improvements (with
or without any kanom amount), arrears of rent due by the
latter t0 hime Act T of 1887 did not in terms give legis-

“lative sanction to the custom referred to above, though

the trend of the decided cases was in favour of it (j). The

matter however was not altogether beyond the pal® of

- i
g) See Fressa Menon v. Shamu Paitter (1697), I.‘IjLR_ﬂ M., 138.
- =
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doubt. For in an unreported case (k) the High Court
held that an ordinary lessor had no lien on the improve-
ments made by the lessee, for arrears of rent due by the "
latter, unless there was a speciaxl' contract to that effect.
If such a contract existed either expressly or impliedly
the lessor could set off the arrears of rent against the
value of improvements. But in the absence of sucha
contract, the lessor’s right was not recognized. When
the tenure is a kanom tenure there can be no doubt that
the landlord is by virtue of the special provisions of the
Transter of-Property Act entitled, in accounting, to set
off against the kanom and improvements all rent due to
him by the kanomdar, irrespective of tht Statute of
Limitations ({). ’

{Under the rule of law contained in this sub-segtion it
15 clear that the jenmi can in any case (whether in a
kanom tenure or yeru'mpa,tbom tenure), claim such a set-
off. The word “due” in the sub-section is significant
and is used advisedly, in contradistinction to “legally
recoverable ”in O. VIIIR. 6 (1) of the Code of Civil
Procedure (m), relating to set-off. If it was the intention of
the legislature to give the benefit of such a set-off only to
mortgagor-jenmies, nothing could have been easier than
to have expressly said so. The fact that it has not chosen

to do so, is, it is submitted, a strong argument, if argu-

ment were needed, in favour of the view here stated.

Difficult questions may arise where a kanomdar before
relinquishing the land transfers his right to cempen-
sation from the jenmi for improvements to a-third party.
In Achuta v. Kalt (r) where this occurred, the High

(B)?Avokar Koya v. Achvathoppil Kaliani (1888), S. A. 3120l 1587, South
Malabar.

(l) Seet. 76, Transfer of Proerty Act. y

(m) Act V of 1908 ; see also the corresponding seect. 111 m Act XTV of 18827

(») (IB84)T. L. R, 7 M., 545.

- Lol
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Court (Hutchins and Brandt, JJ.) held that a pledge of
his rights to a third party by the kanomdar will not

" prejudice the rights of the jenmi to set off his claim for
arrears of rent against the sum found due to the kanom
holder for improvements.

The Judges observed :— *

% The jenmi has obtained the usual decree for eviction
of the kanomdars on payment of the kanom amount and
compensation for improvements less three years’ rent
due, in arrears. It is admitted that a jenmi can set off
arrvears of rent against the kanom amount, but it is
contended that he has no right to set off his rent against
the improvements where such improvements have been
hypoﬁhecated to a creditor of the kanomdar.

“ If seems to us that the creditor can only go against
the net amount found due by the jenmi. The appel-
lant claims under kanomdars whose tenure is liable to
periodical adjustments, and who could not create any
right not subject to the same adjustments. At each
adjustment, the kanomdar has a right either to a renewal
or to be paid his kanom amount and compensation for
improvements less the rent, if any, which may be due by
him, in arvears. We see no difference in this respect
between the kanom amount and the improvements.
Indeed 1t was admitted, and 1s well known, that the value
of improvements is often included at a renewal in the new

_ kanom amount, and if this were done, it 1s conceded that
the jenmi \fould have the right of set-off.

“ A kanomdar can pledge all his rights, or he can
pledge the net sum which may become payable to him
at adjustment ; but he cannot, it-seems to us, say that the
compensation is ever payable to himapart from a general
3!fsel',‘clemenl:, nor can he give a separate title to it as

= —
- =

- - » -
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against his landlord. Regarded as a debt, the claim to
compensation is a mere inchoate right which only be-
comes perfected at the eviction and subject to its custom-
ary incidents, and if we regard the appellant as a mort-
gagee of the actual trees or buildings constituting the
improvements, his position 1g no better. The jenmi has
a right to these upon payment of any sum which may-be
found due at the adjustment. The appellant cannot be
in a better position as a mere creditor than he would be
after foreclosure, and if he had foreclosed, he would him-
self have become the kanomdar. The right of the set-off
as against the kanomdar is not disputed ” (o).

The principle laid down in this decisio;x has been
followed in Eressa Menon v. Shamw Patter (p), where
the person entitled to compensation was a verum pattam
tenant.

The High' Court (Subramania Ayyar and Davies, JJ.)
observed as follows :—

“ So far as the right to the value of improvements goes,
there is no distinetion between a tenant under ‘‘ kanom
and under © verumpattam.” As pointed out in Achuta
v. Kali (q) the right to receive such compensation be-
comes perfected only at the time of eviction, and subject
to the customary incidents attending to the tenure.

Consequently the right of the landlord to set off against
the value of the improvements any rent due to him under
the lease must prevail against any alienation made by the
tenant of his right to compensation when it is & an
inchoate state’ (). 3 ;

To the same effect is” the ruling reported in I. L. R.,
23 Madras, 86 (s) where the tenant’s right to compensa-

(0) I L. R..7 M.. 545, at p. 546. (p) (1897) T.T.0R., 90 M., 1880 7, °

(g) (1834) I. L. R..7 M., 545. (r) LT R., 21 M., 138, at p. 139.

() (1899) Vasudeva Shenov v, Damodaran, at p. 88. . : i
14 .

= L I
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tion was compared to the right to a chose-in-action, the
Judges (Subramania-Ayyar and Moore, JJ.) observing :—

“ The right of a tenant to compensation in Malabar is,
as pointed out in Achuta v. Kali (q) of a somewhat
pecukar character. It is dependent on the state of the
account between' the tenant’and the landlord asto the
claims the latter has-against the former at the time the
question of compensation cannot be settled, on account of
rent or other dues payable under the demise by which the
tenancy was created. The right to such compensation
cannot properly be compared to a tenant’s right to fixtures
which formed the subject of consideration in London and
Westminster Loan amd Discount Company, Limited, v.
Drake (t) cited for the appellant. The right in question,
it seenfs to us, may be treated as possessing more analogy
to the right to a chose-in-action, and a transfer of such
a right by a tenant to a third party cannot possibly affect
the landlord unless he has notice of the transfer when he
accepts the surrender of the property demised and settles
the account with the tenant in reference to arrears of
rent, etc., on the one hand, and the amount of com-
pensation on the other, and enters into an adjustment of
the respective claims.”

_ It must however be remarked in connesion with the
latter observations made by the learned Judges that it
did not become necessary to consider whether, if the
~landlord has had notice, that would have affected his
right £ set off the arrears of rent due to him against the
amount payable as compensation. And it is submitted
that even if the landlord had ‘notice of the transfer,
that fact alone would net be sufficient to deprive him of
his right to set off. It must further be proved that

G S R e e SRR :
- ‘-;
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there was a settlement of accounts between him and his
tenant, which recognized the transfer.

Immprovements due to under-tenants.

Lastly, the question arose (u) as to whether the va,lue
of improvements due to under-tenants was liable to be
set off against arrears of rent due to the landlord.
Though eventually it did not become necessary to decide
this question the High Court (Benson and Boddam, JJ.)
observed that to hold that such value was not liable
would be -prima facie opposed to the principle of the
cases decided in Achuta v. Kali (v) and Eressa Menon v.
Shamu Patter (w). Where any of the per’%ons,;entitied
to compensation are sub-ténants under the kanomdar or
assignees of any of his rights, it would be necessary for
the jenmi to join them as defendants in the suit, if he
wished to set off against compensation to be p&ld to them
rent due by the kanomdar (U

Sub-section (3).

As we have seen, (y) enquiries as to the value of im-
provements must be held before decree and cannot
legally be reserved with or without the consent of parties
for determination at the time of the execution of the decree
(#). But it sometimes happens that by the intentional

“act or omission on the part of the tenant in possession,

improvements are either destroyed or suffer deteriora-
tion, before the landlord takes possession of his property
in execution of his decree. It is therefore only equitable
under such circumstances that the Court should order a
re-valuation of the improvements, compensation wherefor

(w)" Vedapuratte v. Avara (1902), 1. L. R, 25 M., 565. (v) L. R, 7 M., 545.

’w)J’ L. R., 21 M., 138.

(z) Moore’s "Malabir Lnw and Custom, III Edn., p. 285. (y) See supm,,p 54
RVI’ ﬁy!lnm Variyath Sulapani v. Ashtanurthi Nambudnpa(?{ §80) I

o) 352,

- L i
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has already been settled by the decree. Similarly, if the
value of the improvements has increased between the
date of the decree and the date of execution, the tenant
is entitled to be paid the value of such increase. Accord-
ingly,‘ this sub-section has been enacted to give the Court»
power; if necessary, to order axe-valuation of the improve-
mer%s, in the execution department. This power of the
Court, though expressly given to it by the new Act, had
even before ifs enactment been recognized and aftirmed
(a). In Krishnae Patter v. Srintvasa Patter (b) the
High Court observed thus :—

“ Suppose @& mortgagor, having obtained a decree for
redemption, does not execute it, but allows the property
to remain in the hands of the mortgagee for a consider-
able time and the latter during that time makes more
improvements. Surely his right to the value of those
cannot be denied, whether the question arose in execu-
tion proceedings or in a separate suit; nay, according to
Ramunnt v. Shankw (¢) even in respect of improvements
referred toin a decree which the mortgagor does execute,
the mortgagee can, in such execution proceedings, claim
a re-valuation if he can show that, since the passing of the
decree, the value of the improvements has increased.
How then can the mortgagor with any justice, be held
to be disentitled to obtain a reduction of the amount
mentioned in the decree if he can prove that any part of
the improvements assessed therein, has since ceased to
exist? _ That the final adjystment of the amount of
comrpensatiol must be made with reference to the state
of things at the time of the actua] redemption,. is also
shown by the practice followed by the Courts prior to

(a) See Ramunni v. Shanky (1884), I. L. R., 10 M., 367, and Krishna
Pattewv. Srintvasa Patter (1896), 1. 1., R., 20 M., 124,
(b) (1896) T T.. R., 20 M., 124.
de) T.L. R., 10 M., 367.
: -
° » i -
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July 1880 according to which the question used to be
reserved for execution. The present system of holding
an enquiry into the matter before decree, no doubt,
originated with this Court’s ecircular order, dated 14th
July 1880 (Weir's Rules of Practice, p. 197) . . . Accord-
ingly, if, during execution, . improvements as ascertained -
and awarded by a decree, be not found on the land or
were destroyed by the tenant, the Courts have, in acting
under section 244, Civil Procedure Code (d), been in
the habit of ascertaining the amount of the loss and
deducting it from the sum originally fixed ” (e).

A mortgagee in possession (e.g., a kapom tenant) is
liable for waste, and if waste is proved, the mortgagor
is entitled to have an account taken and the value of
the damage deducted from the mortgage debt (f

In Ramunni v. Shanku (g) the Court passed a decree
on redemption on payment of principal and interest,
together with a sum fixed as the value of improvements
made by the mortgagee. The value of the improvements
increased between the passing and the execution of the
decree. When the mortgagee filed a petition in the
execution proceedings for a re-valuation of the improve-
ments, his petition was rejected by both the Lower
Courts. On appeal to the High Court (Turner, C. J,,
and Brandt, J.) set aside the orders of the Courts below
with the following observations :—

“The circumstance that the rights of the parties
have been ascertained by a decree does néGt deprive the
mortgagor of his equity if the waste is committed sub-
sequently to the decree. Ina.smuch as the mortgagee

(d) Act X1V of 1552, now 1epla.ced by section 47 of Act V of 1908.

() LI.R. 20 M. at p. 126. 2
(f) Wea.ﬂwnng!.on v. Bankes, Sel. Ch Cas. 81.

(g) L T. R., 10. M., 367 (1884), j 2 A

s o ~
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may be entitled to a deduction which he could ordinarily

.establish by separate suit, the provisions of section 244
of the Civil Procedure Code (2) appear to us to enable
him to require the Court executing the decree to take
account of the altered circumstances when application
1s made for the execution of the decree. This appears
to ®ive effect to the policy of the law which is adverse
to the institution of a fresh suit’ (7).

Who is liable for diminution in value of improvements ?

~ Even where the diminufion is attributable to act of
God and other causes beyond the control of the person
in possessiont, it has been held that the mortgagee must
bear the loss ; and not the mortgagor. In Krishna Patter
v. Srinivasa Patter (j) a decree for redemption of a
kanom' was passed in December 1894, when there were
on the land improvements in the form of trees, ete., to the
value of Rs. 1,429. The decree prescribed 6 months
for redemption. Within this period the mortgagor
applied for execution and it appeared that the value of
improvements had diminished by the loss of trees to the
value of Rs. 157. The loss was not attributable to
neglect on the part of the mortgagee. In holding that
the loss should fall on the mortgagee, the High Court
(Subramania Ayyar and Boddam, JJ.) said :—

“The pleader for the respondent next urged that a
loss like that under discussion, if it is not due to any act
_or default of the mortgagee should fall on the mortgagor,
as the*propgrty in the improvements was at the time of
the loss, in him. This assumption about the property
being in the mortgagor even beford compensation is paid
by him, i8 not only not ,-supported;by any authority kut is

(h)- Now repl aced with slight modifications by sectmn 47 Civil Procedure
Cuﬁe (Act V of 1908).
3 @) L L. R., 10 M., 367 at p. 366. () (_1&%1&-;3., 20 M., 124
- =~
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directly contradicted by the Fifth Report where it is
stated *“ The buildings and plantations are in fact the
property of the tenant; and he can mortgage or sell
them, in the same manner as the jenmkar mortgages or
sells his own property in the land” (Higginbotham's
Edition, Vol. II, p. 82). Mareover if the above conten-
tion were well founded, a person, who mortgages by way
of kanom, would be liable for every improvement once
effected, though it had disappeard before the decree.
But no one has as yet ventured to put forward such a
manifestly unreasonable claim. In support of the above
contention on behalf of the respondent, it was urged
that the holder of a kanom 1s, by the usage of the district,
prohibited from cutting without the mortgagor’s consent,
trees on the land, though they had been planted and
grown by the mortgagee himself (k); and Changaran

v. Chirutha () was relied on. Without entering into

the question whether the actual decision there is sound
or not, which we are not called upon to consider, we may
say that it is quite clear that the case cannot be treated
as establishing the proposition for which'it was cited. . .
we+vase.. In the present case, no -evidence was
adduced as to the alleged custom prohibiting a kanom
tenant from removing trees which had been planted
by him. We cannot, therefore, express any opinion
as to whether such a custom exists or ‘not. DBut,
assuming for argument’s sake that a usage of the
kind does prevail, that does mot necessarily prove that
the property in improvements, not yet paid for] vests
in the mortgagor. For the alleged usage would be
perfectly consistent with the view that in such a case

(k) But now under the ruling in L. T: R., 24 M., 47 (F.B.) a kanomdar
can cub and remove trees planted by himself provided he leaves the preperty
substantially in the state in which he received 1t. .

(1) Civil Revision Petition No. 445 of 1895, unreported. = s

. —~
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the property is in the mortgagee until the payment
of compensation ; the restriction on his power to remove
such improvements as trees being explained as im-
posed on grounds of policy, similar to that which
underlies the provision in section 63 of the Transfer of
Property Act relating to an pccession, made at the expense
ok the mortgagee to preserve the property from destruc-
tion, etc., but which accession is not capable of being
separately possessed or enjoyed by the mortgagee. Con-
sidering that the mortgagor in cases like the present is
bound to pay compensation for improvements even when
the contract between the parties is silent on the point,
the above *iew as to the relative rights of the parfies
would seem to be a more reasonable interpretation of the
alleged local tsage than that suggested on behalf of the
respondent. o

“The conclusion, therefore, to be arrived at appears

clearly to be that the appellant is bound to pay only for .

such improvements as at the time of the redemption, are
on the land in a reasonably good condition (cf. Gubbins
v. Creed (m)), and therefore he is not’liable for the
amount in dispute. To hold otherwise would certainly
tend to incline mortgagees to neglect between the date
of the decree and that of its execution, the duty of pro-
perly looking after the improvements, compensation for
which has been assessed, and in some cases even to des-
troy them to the injury of the mortgagors ™ (n).

WhRere, ip execution, it is found that a re-valuation is
necessary, and such re-valuation has been ordered, the
Court has to vary the decree in'accordance with such
order. : 3 e o

2. Sch. & Lef., 225. -

I. L. R., 20 M., 124, pp. 127, et seq.
- &
Lo

° - . -

(m)
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-

~

65



Tenant may
remove
buildings,
works or trees
not deemed
improvements,
within a time
to be fixed.

~~

0

MALABAR IMPROVEMENTS ACT. e g e

Sub-section (4).

As every matter arising under sub-section (3) is deem-
ed to be a question relating to the execution of a decree
within the meaning of section 244 (now section 47) of the
Code of Civil Procedure, it follows that there is an appeal
against every proceeding of a Lourt, ordering re-valuation
of improvements, such proceeding being a decree within
the meaning of the code.

7. Whenever a Court passes a decree or order
for ejectment -against a tenant and such tenant has
erected any building, constructed any work or
planted any tree which the Court find§ is net an
improvement for which compensation can be claimed,
but which the Court finds can be removed without
substantial injury to the holding, such tenant may
remove such building, work or tree within a time to

. be fixed by the Court in its decree or order.

Commentary.

The section provides for cases where the tenant makes
any addition to his holding, which is not an improve-
ment as defined by the Act, and which can be removed
without substantfal injury to the holding. The section
requires that a time should be fixed within which the so-

called improvement is to be removed. If it is not re-

moved within that time, the landlord decree-holder may
apply to have it removed at his own cost, which of course
can be recovered from the tenant. 2 &

The order for removal is in the nature of a manda-

tory injunction as to which see The Specific Relief Act
(o) section 55.

8l
(0) Act T of 1877 amended by Acts I of 1882, IV of 1852, XIT of 1891 and
X of1899." S ;

-~
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If the alleged improvement cannot be removed without
substantial injury to the holding, the landlord will only
be entitled to damages as if for waste. As to waste, see
supra.

Tke section has to be read subject to the doctrine of
acguiescence enunciated n Ramsden v. Dyson, the
leading case on the subject, see supra, pp. 32 et seq.

If the landlord stands by, when the tenant goes on
with his additions to the holding, without entering any
protest, he would be held as impliedly having consented

to the construction of the work by the tenant; and he B
will fot afferwards be allowed to claim the benefit of
the provisions of this section. <

It will be observed that the section refers only to what
18 termed Ameliorating Waste (p).

With ‘this section, compare section 108 (k) of the
Transfer of Property Act :—

“The lessee may remove, at any time during the con-
tinuance of the lease, ail things which he has attached
to the earth, provided he leaves the property in the
state in which he received it ;"° and section 108 (p) of
the same Act:—

“The lessee must not, without the lessor’'s consent,
erect on the property any permanent structure, except
for agricultural purposes.”

-

L] 0 .
8. The Local Government may, from time t0 pyyerto

make rules

time, by notification in the Fort St. George and for appoint.

ment of

Malabar District Gazettes, make rules requiringsthe yecsors, ete.
Court to associate with itself, for the purpose of

(p) See supia p.46. By o8
R TR T
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estimating the compensation to be awarded under
section 6 for an improvement, such number of -
assessors as the Local Government thinks fit, de-
termining the qualifications of those assessors, the
mode of selecting them, the fee payable to them; and
the procedure to be followed in case of a differepce
of opinion between the Judge and one or more of
such assessors, (¢).

Commentary.

This section replaces the corresponding section 5 (2)
of Act I of 1887. ! -

The rules and orders issued under the Malabar Com-
pensation for Tenants’ Improvements Act, 1887, are
képt in force by section 18 of the Madras General Clauses
Act, 1891.

The following rules have been framed by the Local «
Government under section 5 (2) of Act I of 1887 (7).

Rure 1. In suits tried under this Act, the following
persons between the ages of 21 and 60 shall be lable
to serve as assessors for the purpose of estimating the '
compensation to be awarded, provided they reside within
the limits of the jurisdiction of the Court in which the
suit is tried, and not more than 20 miles by land or
water, or 50 miles by rail plus 10 miles by land or water,
from the court-house :—

(a) Retired public servants in receipt-of a pension
of not less than Rs. 20 per mensem.

(b) All other persons paying annually to Govern-
ment not less than Rs. 50 as land revenue

(g) With this section, cf. section 82 (6) of the Bengal Tenancy Act, ™
(r) G. 0. No. 183, Judicial, 16th April 1888, published in the Fort St.
George Gazette, 1888, Paxt I, p. 298. - ¢ = S
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or Rs. 20 as income-tax, or believed to have
an annual income of Rs. 1,000 or upwards.

Provided that vakils, village officials and persons in the
service of Grovernment or of a Railway Company, shall
be ipeligible to serve as assessors.

Romm 2. As soon as practicable after the publication

~ of these rules, each District Munsif, in communication
with the Tahsildar, shall draw up a list of persons eligible
to serve in his Court as assessors. The list shall contain
the names, places of abode and business, if any, of such
persons, and shall be annually revised in, Or. as near as
may be to, @he second week of January.

Rure 3. Copies of such list, or revised list, as the
case may be, shall forthwith be annexed In some
conspicuous place in the Courts of the District Judge
and District Munsif, and in the office of the Tahsildar,
with a notice attached to each stating -that objections to

* the list shall be heard and determined by the District

Munsif at a time to be mentioned in the notice. The

decision of the District Munsif as to the retention ot
removal of the name of any person from the list shall be
final.

RuLe 4. When the District Munsif’s lists have been
finally settled, each District Judge shall cause a similar
list to be compiled therefrom for his own Court and thab
of every Subordinate Judge sitting at the same station,

“and every outlying Subordinate Judge shall compile one
for his own Lourt. :

RULE 5. Assessors shall only be appointed in cases in
which the amount of compensation tendered or claimed
exceeds Rs. 250, and ‘upon the application made® by

some party to the suit at or before the first hearing, or by
i:_‘,pecig.l leave of the Court at some 'Ig.ie\r_sﬁbige of the suit.

-~ &
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Rure 6. In such cases the Court shall select by lot
from the list two assessors for the plirpose of aiding the
Court in determining the amount of compensation, and
notice of such selection shall be served by the Court on
the parties to the suit or their agents or their vakils three
clear days before the day of hearing.

o

Rune 7. Fither party may object to the assessors so
chosen or to either of them. The decision of the Judge

upon the objections shall be recorded by him and shall
be final. -

RuLEs 8. bEvery summons to an assessor shall be in
writing and shall require his attendance at a- trme and
place to be therein specified. :

RuLe 9. On the day fixed for the attendance ~of the
assessors, the Judge and the assessors shall proceed to
hear the parties or their pleaders and the evidence tend-
ered and to determine the amount of compensation.

Rore 10. The opinion of each assessor shall be given
orally and shall be recorded in writing by the Judge.

Rune 11. In case of a difference of opinion between .

the Judge and the assessors or either of them, the decision
of the majority shall prevail.

Rune 12. Every assessor appointed under these rules

shall receive a fee of Rs. 5 for each day that he may be
away from his house in the discharge of his duty as

assessor.

RunLe 13. Whenever the Judge thinks that the asses-
sors should view the *mprovements for which compen-
sation is claimed, he shall make an order to that effect,

3

and such order may provide that the assessors shall be
conducted to the site of the 1mprovernents by an ofiicer |

of the Court. . : : S

-
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Rure 14. If, before the amount of compensation is
determined, any assessor dies or becomes incapable to act,
the Judge shall proceed to select another assessor from
the list by lot. 'The inquiry shall be then re-commenced,
unlgss the parties agree that that course is unnecessary, in
which case the agreemen tshall be recorded by the Judge,
the evidence already recorded shall be read to the new
assessor or assessors, and the trial shall proceed as if
such assessor or assessors had been originally appointed.

The above rules are practically very seldom worked in
this District, probably because their adoption, it is
thought, weuld unnecessarily add to the costs of litigation.
The practice is to appoint a commissioner to assess the
value of improvements. For the rules and procedure in
the ca%e of such an appointment see Ci -l Procedure Code,
section 75, and Order XXVI. (Rules 9, i0 & 15 to 18.)

9. (1) When the improvement is not an improve- tmprovement
producing an

mént to which section 13 applies and has caused ani increage ‘in
the value o

increase in the value of the annual net produce of the annual
the holding, the Court shall determine, as nearly as S
may. be, the average net money value of such increase
and the number of years during which such increase
may reasonably be expected to continue, and shall
then ascertain the present value, at 6 per cent. of an
annuity equal to such money value for such number

of years, and also the cost of making the improve-
ment. determined in the manner prescribed in
section 11. :

(O T the present vaJlue of the annuity does
not exceed the cost of making the improvement,
the present value shall be the conlpensa,mon to be
ﬂwaﬁ*ded S

-
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(3) If the present value of the annuity exceeds
the cost of making the improvement, the compensa-
tion to be awarded shall be the cost together with
one-half of the excess.

Eaplanation.— The value of the net produce méans
the amount remaining after deducting from the valkie
of the gross produce the cost of cultivation and the
Government assessment and cesses.

Commentary.

In cases where the annuity value of an improvement
exceeds the costof making the improvement,"the original
Bill (section 8 (¢)) provided that the surplus shall be divided
between the landlord and the tenant in the proportion
of oneto three. In the present Act, the landlord’s share
has been raised to one-half. The division must needs
be arbitrary and the rule is doubtless open to the ob-
jection that it takes no account of the varying degreesin
which fertility of soil, or the natural advantage of the
ground, may have contributed to the increased value ;
but under the conditions prevailing in Malabar, the divi-
sion of the surplus between the landlord and the tenant
cannot be left to the discretion of the commissioners
appointed by the Court, to value improvements, and an

“apportionment of half and half, though but a rough sort

of compromise will, it is believed, generally be accepted
as not inequitable.

This, and sections 10 to 13 lay down the princi}:_;les on
which compensation for improvements is to be esti-

- mated (s). The rules emboided in these sections had not

(8) Previous to the present e¢nactment, the Madras High Court had, in some
cases which came before if, to explain the methods adopted in the valuatipn of
improvements. See for instance, Valia Tamburatti v. Parvati (1890) L1, R.
13 M. 4545 Shangunnt v. Veerappan (1595) [.L. R.16 M. 407 ; and Kuwnhi Chande,
Nambiar v. Kunkan Nambier (1895) TLL.R. 19 M. 354, ¥

P ~
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been formulated in all their detail in the old Act (see section
6 (1) of Act Tof 1887). It was thought necessary however
to émbody them in the present Act, as it was found that the
provisions of Act I of 1887 left too much to the discretion
of the Courts and the assessors appointed under the Act,
and that the absence of clear, uniform and definite prin-
cip®s to guide them in awarding compensation was a
serious defect therein.

Illustiatwns to the section.

(1) The Court finds that the age of a coconut
tree is between 20 and 30 years ; that its probable future
fruitful life & 40 years ; that its future average annual
yield will probably be 25 nuts ; that the proper commu-
tation rate 1s Rs. 20 per 1,000 that the cost of culti-
vating the tree for a year is 2 as. 6 p., that the annual
assessment on the tree i3 1 a. 3 p.; and that the cost of
making the improvement is Rs. 2-12.

The net value of the increase=the price of 25 nuts—
_the cost of cultivation
—the annual assessment.
=8as. — 23 as. — 1} as.
=41 as.
The present value of an :
annuity of 4% as. for 40 = Rs. 3- 5-11
years at 6 % )

The  cost of making the 1 A
Jdmprovement
Since the present value exceeds the cost of making the
improvement, the compensation to be awarded, under sub-
section (8) = Rs. 2-12-0 + 3% (Rs. 8-5-11 — Rs. 2-12-0).
: = Rs. 2-12-0 4  (0-9%11)
= Rs. 2-12-0 4 0-4-113
= Rs. 3-0-113

JRenl e -
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(2) Suppose a tenant converts an acre of dry land
into wet at a proper cost of Rs. 50 and thereby increases
the probable average value of the annual net produce by
Rs. 15.

The present value of an annuity of Rs. 15 for ever,
at 6% = Rs. 250.

The compensation to be awarded = Rs. 50 +

3 (Rs. 250—Rs. 50)

= Rs. 50 + Rs. 100

T

Improvement ~ 10. When the improvement is not an improve-

consisting of vl 2 - s 4 s

trees or plants Ment to which section 9 applies but consists of timber

~ pontaneonsly |

grown dwing trees or of other useful trees or plants spontaneously
(e

tenancy or

sownor . GrOWn during the period of the tenancy or sown or
planted by G 3 i :
tenants. planted by any of the persons mentioned in section

5, the compensation to be awarded shall be three-
fourths of the sum which the trees or plants might
reasonably be expected to realize, if sold by public
auction to be cut and carried away.

Commentary.
The original bill contained a proviso to this effect : —

* Provided that when such trees or plants are immature
the compensation to be awarded may be the cost of
making the improvement, instead of the compensation
mentioned in this section ” (¢).

=

Under the present Act, section 11 will covef such a case :
hence it was not thought necessary to keep the proviso.

The compensation to be awarded for a fruit tree which

though mature, does not by reason of old age or other
cause, bear fruit, is to be determined under this section.

Y

() Bill 6/1898, section 9 (2) (Madras Legislative Couneil). i

-~
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In anold case (1), Turner, C.J., and Hutchins, J., ob-
served that they were not aware that the law of Malabar
‘recognized in a kanomdar any right to compensation for
trees of spontaneous growth. This is now no longer
the lagv.

In Vasudevan Nambudr Lpad v. Valva Chathu Achan (v)
Whele the question for decision was whether a kanomdar
during the period of his occupation was entitled to re-
move and appropriate to himself any trees that he had
himself planted, reference was made to this section, and
the argument was advanced that the Act recognized the
jenm1’s intergst in trees grown by a tenant to the extent
of one-fourth of their value. The High Court (Davies,
Benson and Boddam, JJ.) thus disposed of the conten-
tion ;: —- =

“We think the deduction i1s made rather on account
of the compulsory nature of the law which obliges the
landlord to pay for the improvemenf whether he wants
it or not. This seems clear from the fact that section 7 of
the same Act provides that, when a tenant is ejected
who has erected any building or planted any tree which
the Court finds 1s not an improvement for which he can
claim compensation (owing for instance, to its being
unsuitable to the holding), but which can be removed
without substantial damage to the holding, he may
remove the tree or building within a time to be fixed by
the Court. If then, a tenant is allowed, even after the
.expiry-raf his. tenancy, to remove a tree or building which
18 not an improvement, it would seem to be unreason-
able to forbid him to remove it durtng his tenancy. The
law treats such tree or building as the property of, the
tenant and it is not the less his plopelty because it is of

q Narayona v Narae/ana (1884), I. L. R., 8 M.; 284.
“lv) (900) T. TR, 24 M., 47,10 M. L.J., g1

~
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such a kind that he can require the landlord to pay him
compensation for it, if it be left for the landlord’s bene-.
fit. Tt may well happen that a tree planted by a tenant °
may arrvive at maturity and be fit for the market before
the expiry of the kanom tenancy. In such a case, if
would surely be unreasonable to hold that the tenant
should be forbidden to utilize his tree, but should be
obliged to allow it to deteriorate until the end of his
tenancy and then claim compensation for it from the
landlord.”

11. When the improvement is not an improve-
ment to which section 9 or 10 applies the compensa-
tion %o be awarded shall be the cost of the labour
including supervision thereof, and of the materials
together with other expenditure, if any, which would
at the time of the valuation be required to make the -
improvement, less a reasonable deduction on account
of the deterioration, if any, which may have taken
place from age or other cause.

Commentary.

The cost of labour and of materials. and the other ex-
penditure, if any, does not ordinarily include interest on
the wages of labour, the price of materials and the other
expenditure, if any. The tenant’s enjoyment of the
improvement is ordinarily an equivalent for such interest.
But the Court may allow such interest at the current
local rate, if it considers for proper reasons that such
enjoyment has not been such equivalent. s

12. Notwithstanding anything contained in
sections 9, 10 and 11, the amount of compensation
to be awarded for an improvement shall be ascer-

~ - o
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tained in the way prescribed by any of the said theway most

i 3 5 favourable ta
sections which is most favourable to the tenant. the tenant.

Lllustrations.

(@) The compensation to be awarded for a jack tree as

. . . »
a fruit tree is ascertained under section 9 to be Rs. 7, but for
theesame tree as a timber tree it is ascertained under section

10 to be Rs 10.

(b) The compensation to be awarded for an immature
casuarina plantation is ascertained under section 10 to be Rs. 20,
but under section 11 to be Rs. 100.

In each ease, the Court shall award the higher amount.

- Commentary.
This section is quite in keeping with the general policy 2

of the [Act which is to place the tenant in the most
advantageous position with reference to his landlord, to
prove fair rates of compensation to be awarded to him,
and generally to check the growing practice of eviction.

The illustrations to the section show the equity of its
provision. ‘

13. When the improvement consists in the pro-Improvement

consisting in
tection and maintenance of timber or fruit trees or the protection

and mainte-

of other useful trees or plants not sown or planted m(r]welof troea
g a 5 and plants
by any of the persons mentioned in section 5, or of gft i
an y

such trees or plants spontaneously grown prior o tenantsand

of trees and

the commencement of the tenancy, the compensation plants

F spontaneously
to be awarded shall be the proper cost of such pro- g
tection and maintenance ascertained as provided in

section 11. - .
Commentary., .

‘When the improvement consists merely in the pro-

tection and maintenance of fruit and timber trees which
5 altu

- v -
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were already in being when the tenant entered on the
land, 1t is- obvious!v unfair that the value of the improve-
ments should be computed in the manner provided in
section 9. Hence, it 1s provided by this section that in
such case the measure of compensation shall be the
proper cost of protection and maintenance. '

Power to 14. The Local Government may prepare for "the

frame tables

of maximum whole or any part of the Malabar district tables
;21‘22&2,“;‘?“" showing the maximum and the minimum rates of
compensation to be awarded under this Act for all or
any class of improvements, and when such tables
have been published the amount awarded as com-
pensation under sections 9, 10, 11 and 12 shall not,
except where the Court is satisfied that there has been
exceptional care, skill or enterprise on the part of
the tenant, exceed such maximum rates, nor shall it

in any case be less than such minimum rates.

—~F

Commentary.

The object of this section is to furnish a means of
checking the working of sections 9, 10, 11 and 12 of the
Act by providing generally certain limits within which
the compensation awarded must fall.

. No tables have been prepared by the Local Govern-
ment under this section.

Power to 15. (1) For the purpose of determining the

prepave tables

ofprices of gmount of compensation to be awarded under this

products, the

cost of culti- A S AT TYS ; % 2
e Act, the Local Government may prepare tables for

lanting, Lo oy : i A : o
brotectng  Uhe whole or any part of the Malabar Districh show
e e ingall or any of the following matters :-—

lants. - S 3
T (@) The price of coconuts, arecanuts, pepper

and paddy. 2ot
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-(b) The cosﬁ of —

. (i) cultivating and harvesting a crop of
paddy ;

(ii) planting, protecting and maintaining a

‘ coconut tree, an arecanut tree, a jack

< tree and a pepper vine until the tree oy

vine is in bearing ;

(iii) protecting and maintaining a coconub

tree, an arecanut tree, a jack tree and

a pepper vine for one year when in
, Dearing.

(2) The tables prepared under this section such tables
. : y ; : to be pre- ' ®
shall on publication be receivable in evidence and the sumpiive
-~ > L s evidence that
rates and amounts therein specified shall be pre. ineprices
g and costs
sumed to be the proper rates and amounts until the therein men-
» . . ioned are
contrary is proved ; provided that in so far as such correct.

tables prescribe prices of products, the presumption
shall not be rebuttable except by proof of the average
price as provided in section 16.

Commentary.

For the tables prepared under this section by the Local
Government see Appendix C (Fort St. George Gazette,
Part 1 (1910), pp: 270, 271, 272).

16. Inrespect of any product for which no table vaiue to ve
showing the_price has been published and whenever S‘JE‘:;;]}Z‘:‘;G&
the presumption under section 15 as to price 1S been prepared
sought to be rebutted the Court'shall adopt as the ;;ﬁgfuﬁ:‘em“'
money value for the purpose of awarding compensa- ﬁ%{?%w
tion under section 9, the average price as nearly asputed.

may be ascertainablé, in the taluk where the land is
] - Y = 2

e S
=2 S

. v e
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situated, for a period of ten years immediately
preceding the institution of the suit. s

17. The tables prepared under this Act shall be
published in FEnglish and Malayalam in the Fort
St. George and Malabar "District Gazettes, and shall
be kept publicly posted in the courts having juriﬂsdic-
tion over the area to which the tables apply.

The Liocal Government may by like publication

cancel-or vary from time to time the tables so pub-
lished.

Commentary.
Annuity tables useful for calculation under section 9,
were published by G.O. No. 30, Judicial, dated 15th

January 1900, in the Fort St. George Gazette, 1900,
Part I, p. 88. For these tables, see Appendix D.

18, When trees are planted in excess of the
following scale, the Court, if satisfied that, in the
circumstances of the particular case, the land is
overplanted, may notwithstanding anything herein-
before contained either refuse to grant any compen-
sation, or may grant compensation at a lower rate,
for so many of the trees as are in excess of the scale
and are immature :—

Coconut trees ... 120 per acre,
Arecanut trees ol P e 7
Jack trees - 26

1

“In the case of a mixed garden each tree shall be
allowed a proportionate fraction of an acre according
to the above scale.

—
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- Commentary.

This section and the principle underlying it are both
new. The section has been enacted to protect landlords

against over-plantation by tenants. A wide discretion

is vested in the Court whoseduty it is to decide whether
C . i g

or not, in the circumstances of each case, there is an

over-plantation. If the Court is satisfied that there is

over-plantation, it may either refusé to grant any com-

pensation, or grant compensation at a lower rate, again

in its discretion. for the trees in excess of the scale

prescribed.
Section 15 of the original Bill gave the following
scales: —
Coconut trees ordinarily ..~ b0 per acre.
Do. in sandy tract nearl
the seashore or backwaters oron |
the banks of rivers when specially [ i
suitable for close planting
Arecanut trees LT
Jack trees g o o) e
Pepper vine (standards of) ... 6005 e

On this, the Select Committee said as follows :—

“In section 18 of the amended Bill we have, not
without considerable doubt, retained with some modifi-
-cations the provisions of section 15 of the original Bill
against over-planting. We have omitted pepper because
our information as to the proper,number of vines or
standards, to the acre is very defective. We have raised
the number of coconut trees per-acre to 120, which is
by general repute the usual number for a tully planted
garden. We have raised the number of jack trees from
30 o 60. Twen this larger figure gives an area of over

6
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' 80 square yards per tree, an area which only the finest

Contracts
affecting
tenant’s right
to make im-
proyements
and claim
compensation
under the Act
invalid.

< Suls .
Proviso.

trees would occupy ” (w).

19. Nothing in any contract made atter the 1st
day of January 1886 shall take away or limit the
right of a tenant to make improvements and-to
claim compensation {or them in accordance with the
provisions of this Act.

Provided that nothing herein contained shall affect
any agreement in writing registered made after the
effecting of the improvements settling the amount of
compensation due therefor at the date of such agree-
ment. -

Commentary.,

With this section compare section 178 (1) (d) of the
Bengal Tenancy Act 1885. Section 7 of Act I of 1887
to which this section (without its proviso) corresponds,
ran as follows :— ‘

“ Nothing in any contract between a landlord and a
tenant made after the lst day of January 1886 shall take
away or limit the right of a tenant to make improve-
ments and claim compensation for them in accordance
with the provisions of this Act.”

Under the proviso to this section, which is new it
appears that the parties can by a registered instrument
settle the amount to -be paid as compensation for im-
provements made prior to the agreement and also, 1t is
submitted, agree that no compensation is to be paid on
account of such improvements. of

&

(w) Select Committee's Report, dated 15th June, 1899, p. 4,(\ ;
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“ Contract made after the Ist day of January 1886.”

Act T of 1887 was passed into law on the 7th January
1887 : and with reference to section 7 of that Act, to
which as pointed out above, the present section corres-
ponds, 1t was held in a case (z) that it could not be
comstrued retrospectively so as to invalidate agreements
made with respect to improvements prior to the passing
of the Act (Tth January 1887), the Judges (Shephard and
Boddam, JJ.) observing : —

“BSo far as the section relates to making improve-
ments, 1t must refer to improvements to be made sub-
sequently, and this being so, it is difficult to construe the
rest of the section as referring to improvements effected
prior to the date of the Act. Section 4 does not refer to
contracts (). In this case, which was one in redemp-
tion, some of the tenants had been let into possession
under an agreement before the passing of the Act. It
was therefore held necessary to ascertain the value of the
improvements made by them before the 7th January
1887—the date of the passing of Act I of 1887—calcula-
ted according to the scales specified in the respective
contracts, and also the value of improvements effected
subsequently, calculated under the provisions of the Act.

The effect of this decision was that even although
there was a contract between landlord and tenant, made
pefore the first of January 1886, to receive compensation

—for improvements, at specified rates, such contract only
settled the mtes of the improvements made prior to the
Tth January 1887, the date of the coming into opera-
tion of ActI of 1887, and that with reference to nnpmve—
ments effected after the 7th January, the contract was of
abselutely no use.

L (@) Firu Manunad v. Krishan (1898), 1. L. R., 21 M., 149.
(y) Itid, at 3. 150, = ¢
.

2
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This decision appeared to be inconsistent with the
observation of the Full Bench in Kerala Varma Valia
Rajah v. Ramunni (z), to be noticed later on. And
therefore in a recent case (a) a division Bench of the
High Court (Sir Arnold White, C. J., and Miliez, J.)

referred the following question to a Full Bench:—

“In the case of a contract made prior to the Ist of
January 1886, is the rate of compensation which a tenant
is entitled to receive governed by the terms of the
contract or by the provisions of The Malabar Compen-
sation for Tenants’ Tmprovements Acts of 1887 and
0 R 3

And the following opinion was_expressed by the Full
dench () :— %

““We are of opinion that section 7 of the Act of 1887, .
which is reproduced as section 19 of the Act of 1900,
precludes parties from contracting themselves out of the
Act by any contract mgide after 1st January 1886, but
that it does not atfect the validity of the contract made
prior to lst January 1886, whether the improvements
were made before or after the coming into operation of
the Act of 1887. As regards Viru Mammad v. Krishnan
(¢c), a reference to the printed papers shows that the
contracts of the defendants other than the sixth defen-
dant were, in fact made after 1st January 1886. We are
unable to agree with the decision in Malikan v. Shan-
kunni (d). 3 2

“ Qur answer to the question which has been referred
to. us is that in the case of a contract made prior to

(2) (1892) 3 M. L. J., 51. :

(@) Randupwrayil Kunhisore v. Neroth Kunki Kannan (1908), 1. L. K., 32
M., 1.

(b) Sir Arnold White, C. ., Wallis and Sankaran Nair, JJ. ST
(c) (1898) I. L. R., 21 M., 149. (d) (1890) I L. R., 137M., 502.
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lst January 1886, the rate of compensation is governed
“by terms of the contract’ (e).

It 1s therefore now settled, that a contract made before
the 1st January 1886, will be respected whether the
impr(;vements were made before or affer the coming in-
to ®peration of Act Iof 1887.

“ Right of a tenant to make improvements and to claim
compensation for them.” These words have reference
not only to improvements to be made subsequent to the
contract of the tenant, but also to improvements effected
by the samejenant, and under a previous lease before the
. contract™(f). l

A tenant executed to his landlord a document in the
year 1890, whereby in consideration-of a certain reduc-
tion in the annual rent, the former agreed not to claim
compensation for improvements made by way of reclama-
tion, after Madras Act I of 1887 came into force. The
Lower Courts directed the plaintiff (landlord) to deposit
the value of these improvements also, notwithstanding
the provision to the contrary in the lease deed. In
second appeal, it was contended for the landlord that the
words ‘“to make improvements and to claim compensa-
tion for them ~ refer only to improvements to be made
in the future and to compensation which might become
due in respect thereof and that a contract relating to
compensation for improvements already effected did not

fall within the section, and the clause in question which

referred to Such past improvements was therefore valid.
In disposing of this contention, Subramania Ayyar, J.,
observed :— 1 T

i Looklng to the reason of the section in question,

(e)(1908)l L R.,82 M, 1 u,pp 2. 3.

( thungauakath Avuikala. V. l’fzazhathmayrﬁ’f‘emalmh (1897), 1. L, R
'SOM 4357MLJ 293 - )’

L]
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there can be little doubt that the Legislature intended to
prohibit contracts relating not only to future but to past”
improvements also. This view is confirmed by the
provisions of section 4 of the Act (g). The effect of the
section is that a tenant shall not, at the time of eviction,
be prejudiced by any custom which will deprive him of
his right to compensation for whatever improvements '
made during the tenancy, whether by himself or by his
predecessors in interest. While thus the Legislature
true to its object has excluded the operation of custom
with regard to improvements made since the creation of
the tenancy till the time of eviction, would1t be reason-
able to hold that a tenant may, by a contract prejudice
himself in the matter of the improvements made in the
course of the tenancy but prior to the contract?” To so
limit the scope of section 7 would be anomalous and
would defeat the clear object of the Legislature. The pro- ]
vision in the lease-deed on which the appellant relies
must therefore be held to be invalid and in no way to
affect the right to compensation for the improvements
in dispute ”’ ().

To the same effect were the observations of Davies,
J.—

“ With reference to section 7 of the Malabar Compensa- .
tion for Tenants’ Improvements Act, 1887, it was argued
that that section applies to improvements to be made
after the date of the contract; but I think it is clearly
intended to refer to any improvements made after the
1st day of January 1886, whether the contract be made
prior to, or subsequent to the making of such improve-

(g) Corresponding to the first portion of sect. 5 (1) of the present Act. Section 4
ran thus:—‘* Every tenant who is ejected from his holding shall, nofiwith-
standing any custom to the contrary, be entitled to be-compensated forimprove-
ments made by him or his predecessors in interest and for which compensation
has not alréady been paid.” :

(k) 7M. L. J, 298, at p. 295, w
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}nents. The contract in the case was made in 1890, but
it related to improvements admittedly made after the 1st
of January 1886. I therefore hold that it was void under
sectiog 7 of the Act and was therefore not binding on
the tenant’’ (7). :

X kanom document of the year 1846 provided inter

alia as follows :—

“ When the fruit trees begin to bear fruit we shall re-
ceive their kuzhikanom which you will cause to be paid
~ ab the ordinary rate and surrender the paramba.”’

To a Full Bench (j) was referred the question ‘‘ whe-
ther in the case of a lease such as was found in the pre-
sent onge, the tenant was entitled to compensation in
accordance with the provisions of Act I of 1887.”

- The Full Bench answered the reference as follows :—

““ There is no special contract such as is contemplated
by section 7 (Madras Act I of 1887) which would exempt
the agreement from the operation of the Act. The sti-
pulation is apparently for the benefit of the landlord.
The landlord is therefore bound to pay compensation at
the ordinary rate, and the only question is whether the
rate is to be the rate prevailing at the time compensation
has to be paid or that prevailing at some former date.
We have no doubt that the landlord is bound to pay the
‘rate prevailing at the time compensation is paid. The
rate is how governed by Madras Act I of 1887 and we
answer the question referred to the Full Bench in the
affirmative. The compensation must of course be limited
“to improvements recognized as such by section 3 ofsthe
Act’ (k).

_qi) Ibid, p. 298. :
;) Kerala Vasna Valia Rajah v. Ondan Remwnns —892), 8 M.L.J., 51,
(k) 8 M. L. J., ‘atp. 58. % .
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20. Nothing in this Act shall be construed as
taking away the right of any person who may be
entitled by law or custom to claim compensation for
any improvements other than those dealt with pnder
the provisions of this Act:

Commentary.

Customs in favour of the tenant are recognized: but
not customs in favour of the landlord. For instance, the
custom which is said to exist in some parts of Malabar,
of deducting one-half or one-third of the value of the
tenants improvements, as the jenmi’s share does not come
within the saving clause, and therefore cannot be recog-
nized. See notes to section 6, supra. -



4 : Appendix A.

STATEMENT OF OBJECTS AND REASONS.

Madras Act I of 1887 which was intended to secure to tenants
in the Malabar district, who have been ejected from their
holdings, the market value of their improvements, has failed
to secure its purpose fully. This resultis due ﬁlainly to the
want of precisjon in the language of the Act, especially in the
use and pplication of the term “improvement” and to the
indefiniteness of the rules laid down in section 6 for the guid-
ance of the Courts in determining the compensation payable.
In consequence, the Act has been tte subject of numerous
conflicting decisions of the Courts. - The Madras High Court
held, in supersession of a previous ruling of 1888, that there
was ‘“‘no provision in the Act for capitalizing either the annual
rent or the annual increment due to the improvement,” and
determined the compensation on the basis solely of the capital
and labour actually expended in effecting the improvement.
In another case decided in 189 in which the holding had been
improved by the planting of trees, the High Court decided that
the compensation payable was not the market value of the
trees, and that the improvement to be paid for was the ¢ Work'
of planting, protecting and maintaining the tree and not the
tree itself which was the result of that ‘work’ nor its future

~produce. These decisions in effect deprive the tenant of the
full market va‘Iue of his improvements, that is to say, of the
measure of compensation which it was the object of the Act
of 1887 to secureto him. It has alss been found that the
provisions of the Act leave too much fo the discretion of the
Courts and the assessors appomted under the Act, while "the
abserce of clear, uniform and definite principles to guide them
in. awagpding compensa.tlon is a serious defect.

T
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2. It is accordingly proposed to repeal the Act and to re-
enact its provisions with such additions and modifications as_
the experience of its working during the past ten years and
the further attention which the subject has received have
shown to be desirable and practicable. The principal changes
which the Bill embodies are the following :— i

(@) Provisions (clauses 8, 9 and 10 of the Bill) have bzen
introduced classitying improvements into three distinct classes
with a separate standard of compensation for each.

(b) The rate of interest to be adopted for capitalizing the
value of tmprpvemnts has besn fixed at 6 per cent. (clause 11).

(c) Tables haive bsen carefully prepared, based on the
average price of fruit and produce, and the average cost of
cultivating, planting and rearing. The data are embodied in
schedules II, ITI and IV appended to the Bill. These tables
the Courts are to use as presumptively correct in calzulating
compensation. Power is reserved by clause 14 (1) to the
Governor-in-Counecil to modify the schedules from time to
time.

(d) By clause 6 (5) a tenant is enabled to remove from the
holding from which he is ejected buildings, works and trees
that are not ¢ improyements >’ for which compensation can be
claimed provided they can be removed without substantial
injury to the property ; while by clause 15 and the proviso
to clause 10, protection is afforded to landlords against over-
planting and wasteful expenditure in carrying out cerfain .
kinds of improvements.

(Signed) H. M. WINTERBOTHAM.



Appendix B.

Pfr'ooezcl'iﬂzgs of @ Meeting of the-Council of the Governor of Fort
= St. George assembled for the purpose of making Laws and
Regulations under the provisions of the Acts of Parliament,
24 and 25 Victoria, Cap. 67, and 55 and 56 Victoria, Cap.

14.

The Council met at the Council Chamber in Fort St. George,
at 12 0’clock noon, on Tuesday, the 14th day of November 1899.
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- PRESENT :
His Hxcellency the GoveErNOr oF MADRAS, G.C.M.G., G-C.LE,, ?
presiding.

The Hon’ble Mr. A. T. ARUNDEL, C.8.I.

The Hon’ble Mr. H. M. WINTERBOTHAM.

The Hon'ble GrunAM MUBAMMAD SAHIB BAHADUR.

The Hon'ble Mr. H. P. Hopason.

The Hon’ble Mr. J. STURROCK. :

The Hon'ble the Rasa oF BoOBBILI, K.C.LE.

The Hon’ble Mr. G. STOEES.

The Hon'ble Lieut.-Colonel Sir Greorgt Moorg, Kt., c.LE. —

'The Hon'ble Mr. J. THOMSON.

The Hon’ble Mr. D. DUNCAN.

The Hon’ble M.R.Ry. P. RaJARATNA MUDALIYAR Avargal,
Dewan Bahadur.

The Hon’ble Mr. C. E. P. VAns AGNEW.

The Hcon'ble Mr. F. A. NICHOLSON, C.I.E.
— The Hon'ble M.R.Ry. C. VIJAYARAGHAVACHARIAR Avargal.

The Hon’b® M.R.Ry. C. JAmBULINGAM MrUpALIVAR Avar-
gal, Rao Bahadur. ;

The Hon’ble M:R.Ry. P. RaTNasaBHAPATI Prnrat Avargal.

The Hon'ble M.R Ry. G. VENKATARATNAM PANTULU Gazu.

The Hon’ble M.R.Ry. V. BuAsHYAM AIYANGAR Avargal,
0.5, Dewan Bahadur (Officiating Advocate-General).
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THE MALABAR COMPENSATION FOR
TENANTS IMPROVEMENTS BILL.

The Hon'ble Mr. H. M. Winterbotham, in presenting the
report of the Select Committee on the above Bill and moving
that the report and the amended Bill be taken into considera-
tion, said :— = : :

At a meeting of this Council held on 24th Ja,n‘ﬁa,ry last a
Select Committee was appointed to consider the provisions of
a Bill to amend the law relating to compensation for improve-
ments made by tenants in the Malabar district. I have now
the honour to present to the Council the Select Committee's
report and to move under Rule 47 of the rules for the conduct
of business; that the Bill and report be taken into,consideration
at once with a view to the Bill being passed into law. What-
ever may be thought of the Bill in its amended shape I may at
least claim for the Select Committee that we spared no pains
over our task. ¢+ The Committee held no less than 21 meetings
at which the subject was discussed in every detail. It was
considered in some quarters that a Bill to amend Act I of 1887,
so as to make it answer its original design and purpose,
would not be a contentious measure. Taking that design and
purpose to be that the evicted tenant should get the full
marketi value of his improvements, it would probably be
nearer the mark to say that there ishardly a section or provi-
sion of the Bill regarding which unanimity of opinion can be
secured. However, by following the prineciple of give-and-take, :
the Bill has been at last licked into a shape which every
member of the Select Committee, except the Hon'ble Mr.
Shankara Subbayyar, has been able to accept if not to approve.
Unfortunately the one dissentient member was able to attend
only five meetings of the Committee, and it is permissible to
surmise that had the Honourable gentleman been present
throughout the Commiltee’s discussion of the subject his
assent to the Bill might possibly have been gained. The Bill
and the Committee’s report were published in July last for the
information of the public, and it was fondly hoped that
during the ample interval which has sinece elapsed -much
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useful ecriticism on the amended Bill would be evoked from
,the many Malabar experts who favoured us with their opinions
on the Bill in its original form. The sole communication
which has been received is the memorial from certain land-
lords in North Malabar, dated October 20th, which has been
laid upon the table. It abounds with incorrect assertions and
obyious misapprehensions of the Bili. There has indeed
been a remarkable absence of criticism—a circumstance from
which Honourable Members will draw such conclusions as
may seem to them warranted. Certain it is that the extensive
modifications and alterations which the Bill has undergone
have been in large measure founded on the useful suggestions
offered on the original Bill by numerous residents of Malabar
of all shades &f opinion and by the Malabar and other news-
papers. We received and considered opinions and memorials
from officers, both Judicial and Revenue, from Rajas, from
vakils, from associations of landlords and representatives of
tenants ; and when we find that the publication of our armended
Bill has not led to a further influx of comment from the same
guarter, I for my part am inclined o suppose that the Bill as
amended is regarded in Malabar as no longer open to serious
objection. I can't myself profess any very ardent admiration
of the Bill in its new dress ; but I do think we may venture to

hope that it will prove a not altogether unsuccessful com-

promise between the opinion which prevailed when Act I of
1887 was passed, viz., that an evicted tenant was entitled to
the full market value of his improvements, and the revolt
against that opinion which would calculate compensation on
the sole basis of outlay. During the discussion of the
numerous amendments of which notice has been given those
_ Honourable Members who have not had occasion to study the

subject will Jbe introduced to the wprovisions of the Bill in
detail, and it does not seem desirable to occupy valuable time
in recapitulating what will be found more fully set forth in
the report. I will briefly remark that the Bill will, we hope,
be found to remedy many defects and uncertainties in the
existing law. A definition of ““tenant ” has been elaborated
which will, we believe, cover every person who, according to

- L]
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the custom of Malabar, is entitled when evicted to. compensa-
tion for improvements. The definition of ¢ improvement ™
has been amended so as to make it clear that what
the evicted tenant is entitled to be compensated for is not
merely his work, but the result or product of his work. We
have made it clear that a tenant to whom compensation-is due
isentitled to remain in occupation as tenant until the compen-
sation is paid. While preventing a landlord from evading pay-
ment of compensation by pleading bogus and unconscionable'
contracts, we propose to strengthen the landlord’s hands by
upholding agreements in writing registered, when the object
of the agreement is to settle the amount of compensation due
in respect of improvements already made. Other important
provisions of the Bill will immediately come under notice and
discussion when the amendments of which notice has been
given are moved. Before sifting down it is perhaps as well
that I should remind the Counecil that Act I of 1887 was passed
merely as a compromise. A strong opinion had for some years
prevailed thaf it was absolutely necessary to pass for Malabar
a wide measure conferring occupancy rights on the actual
cultivator, and placing a check upon rack-rents. Those who
feared to take so wide a step in the dark urged that the desired
protection from rack-renting and eviction might be secured by
an Act which would force the Courts to make to the evicted
tenant a liberal award of compensation for his imprbvemeniss.
Thus was passed Act I of 1887 by which the legislature intend-
ed that the evicted tenant should receive the full amount by | ‘
which his improvements had added to the value of the property.
Then followed the rulings of the Courts, many of them incon-
sistent with each other, but tending to construe the Act as if it
had intended that compensation should be awarded on the sole
basis of outlay. Our Billis again a compromise which secures
to the landlord a share in the amount by which the tenants’,
improvements add to the value of the property. Now what
appears surprising to me is that the very same opinion, which
is opposed to any indirect check being placed upon eviction
and rack-renting by providing for the award of liberal c'om{)en-
sation for improve_ments, advocates the far more (j_ra.stic direcs
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check of conferring upon the tenants the right of occupancy at
. a fixed rent. Thus the Hon’ble Mr. Shankara Subbayyar in
his speech opposing the principle of the Bill expressed the
opinion that the occupancy right or fixity of tenure should be
secured in a definite way and on a legal basis, and that if this
were @one all unrest will cease and the compensation scheme
will fall back to its proper level and will not wear the gloomy
and unwelcome look it now ssems to present to the jenmis as
a body. And again in his minute of dissent appended to the
veporb he says : “It would bs far batter to let him (the tenant)
confinue in posssssion of the produce he has raised than make
the jenmi pay compensation.” The answer fo this, of course,
is that the jenmiis not made to pay compensation unless he
evicts. No Penant can claim compensation under our Bill
unless and until he is evicted ; and the jenmi can refrain from
eviction. I wish to draw the attention of those Honourable
Membefs who dislike the policy of the Bill, and of my many
old friends and acquaintances among the jenmis of Malabar, to
this, viz., that the alternative proposed by the Hon’ble Mr.
Shankara Subbayyar to accepting such indirect check on
eviction as this Act may afford is to confer occupancy rights.
on the tenantry. If the Malubar landlords wish that this
sleeping and tremendously difficult alternative should be

allowed to slumber for a further indefinite term, they should be—

* prepared to accept, if not to welcome, the very moderate
measure of protection to the tenant which this Bill will afford
when it becomes law. I beg now to move that the Bill and
the Report be taken into consideration at once.

The Hon’ble M. R.Ry. V. Bhashyam Aiyangar Avargal
_seco nd ed themotion. :

The motion was put to the Council a nd agreed to.

His Excellency the President:—The Hon’ble Mr. Vijayara-
ghavachariar will now move the amendment which stantls in
his pame. :

95
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Section 3.
The Hon’ble M.R.Ry. C. Vijayaraghavachariar Avargal :— -
I beg to move that after sub-section (3), the following be
added :—
« Brplanation.—No work executed by a tenant shall be
deemed to be an improvement for the purposes of this Aot if it
substantially diminishes the value of his landlord’s property;.”

This amandmsnt I taks partly from the old Bill which was
committed to the Select Committes for consideration, but in a
slightly altered form. The entire explanation is taken from
the Bengal Act on the same subject. The reason given by the

‘Select Committee for its omission is “ If an improvement

substantially diminishes the value of any othér part of the
landlord’s property, whether within cr® outside the tenant’s
holding, the landlord has his remedy by way of civil suit
brought” within the peried allowed by the law of limitation.. In
a vast number of cases the improvements were effected, with-
out objection by the landlord, one or more generations ago, and
it would, in the opinion of the Committee, be inexpedient to

~permit the plea that such improvements to a bolding were

injurious to other portions of the landlord’s property.” I see
that the necessity and even the equity is admitted. It says
that the landlord has his remedy by going to the Civil Court.
I do not first of all see why when the whole question is before
the Court, the question of the injury, if any, to his property
should not be considered by the same Court, instead of leaving
the landlord to institute a separate suit. The policy of the law
has been not to multiply suits but to avoid litigation as much
as possible. But in this particular case if this is not provided
for in the Bill, separate suits may and must arise, as damage
may accrue to the landlord’s property not infreqliently ; and I
am not sure that the landlord will be able to restrain by
injunetion the injurious act of the fenant or recover any
damages for any injury the tenant may have done fo the
landlord’s other property if the law is enacted in the present
form of the Bill. In any case I respectfully submib that it is

-

~
~



o

o APPENDIX B.

e )
landlord and the tenant and refer the landlord to a separate
suit. Whether a separate suit would lie or not need not be

® considered. How far the landlord himself was responsible for

the injury, and whether by his negligence the injury had been
brougnt about, and whether he objected in time, all these things
will be taken notice of by the Court in awarding compensation.
The retention of such a provigion as the one I move would be
of¥the highest educational value. We give the tenant unres-
trained power to improve the property. No consent of the
landlord is necessary, not even a notice. Under these circum-
stances a provision of this kind restraining him from effecting
improvéments calculated to injure the landlord’s property will
be of the most healthy kind. For these reasons I beg to move
the amendment.

The Hon’ble M.R.Ry. P. Rainasabhapati Pillai Avargal :—
I beg to second the amendment, and, in doing so, I beg fo
observé that the definition of the werd “improvement,” as it
stands at present, necessarily admits the principle row contend-
ed for by the mover, It is better that the matter be put
beyond the possibility of a doubt and the clause suggested be
added to the definition of the word ‘ improvement.”

The Hon’ble Mr. H. M. Winterbotham :— I should just like
to explain to the Council how this amendment would act, if 1t
wereg accepted. The Select Committee has already explained™
in paragraph 7 of its report (and, I venture to think, very
clearly) why the proposed explavation cannot be accepted:
Suppose for instance that a tenant who squatted half a century
ago in the forest at the foot of the western ghauts has diverted
a jungle stream belonging to his landlord, and thus supplied
with irrigation some paddy fields which the tenant has formed
by reclaiming the jungle. If'and when the landlord proceeds
to evict him in order to obtain possession of his improvements
we cannot allow the landlord to plead, in abetment of the
compensation which he ought to pay, that the tenant felled a
number of valuable trees 50 years ago which would now be
worth ever so much per cubic foot, and that the diversion of
dbe gtream has deprived other lands of the possibility of irriga-

e : R
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tion, and that therefore the tenant’s work has substantially
diminished the value of the landiord’s property. The proposed
proviso would, in effect, enable the landlord to rake up old
matters long barred by the law of limitation and which could
not now be made a cause of action. We have given very clear
and convineing reasonsin paragraph 7 of the Select Committee’s
report as to why this amendment should be rejected. The
Government cannot aceept this amendment. =
The Hon'ble M. R. Ry. V. Bhashyam Aiyangar Avargal :—
I fear the Hon'ble Mr. Vijayaraghavachariar is under a mis-
apprehension. My Honourable friend assumes that this Bill,
as it now stands, without the amendment, drives the landlord
to bring a separate suit if he wants to claim damages. I do
not know on what provision of the Bill that assertion is Jounded.
Suits are not instituted under the provisions of this Act. But
suits are instituted under the general law. This Bill simply
lays down certain rules as to how the value of improvgments
made by the tenant is to be ascertained, and what the improve-
ments are for which the tenant is entitled to compensation.
A landlord, in bringing suits, may combine 50 causes of action
under the Civil Procedure Code so faras the general law per-
mits him to do s0. The amendment proposed is that no work
executed by a tenant shall be deemed to be an improvement
for the purposes of this Act if it substantially diminishes the
value of his landlord’s property. Simply because some other
portion of the property of the landlord is injured by the tenant,
that is no reason for depriving him of the right to elaim com-
pensation for an improvement which he has made, if it is an
improvement. Landlords will of course have the right to elaim
damages for the injury which the tenant as lessee or mortgagee
may have caused to the property of the landlord ; and there-
fore my Honourable friend’s statement that the matter should
be decided in the same snit is one in which I entirely concur.
There is nothing whatever in this Bill which would preclude
a mortgagor or a lessor when he hrings a suit to evict a tenant
to combine in that suit claims for damages. I have only to
refer my Honourable friend to sections 44 and 45 of the Civil

~
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Procedure Code. According fo the Bill, as amended by the
Seleet Committee, the tenant, if the work he has done is
“an improvement within the definition of the word improve-
ment,” will have compensation declared for that improvement.
But in effecting that improvement if he violated any term of
the contract and caused any damage to the property of the
landlord, the landlord has his elaim for damages, and the two

would be settled in the same suit. I wish to draw my
Honourable friend’s attention to seciion 6 of the Bill. The Bill
does not say that suits for compensation are to be instituted
before the Revenue Court or any particular Court ; but simply

declares the right to be paid compensation on eviction. The'

Bill does not affect the jurisdiction of Civil Courts, nor does
it lay down that a suit is to be framed in a particular way, nor
does this “Bill enable a tenant, if he is not otherwise entitled, to
bring a suit as plaintiff claiming compensation. These are
matterse+to be decided by general principles of law. Section 6
says: “(1) In a suit for ejectment instituted against a tenant
in which the plaintiff succeeds and the defendant establishes a
claim for compensation due under section 5 for improvements,
the Court shall ascertuin as provided in sections 9 to 18 the
amount of the compensation and shall pass a decree declaring
the amount so found due, and ordering that on payment by the
plaintiff into Court of the amount so found due and also the
mortgage money (if any) the defendant sball put the p]a.mtlﬁ
into possession of the land with the improvements thereon.”
The word *‘ejectment,” the Honourable Member will ob-
serve, includes redemption or recovery of possession of lands
mortgaged. It may be a suit by the lessor against a simple
lessee to eject him, or it may be a suit by the mortgagor to
~redeem the propelty mortgaged. So far as this law is concern~
ed it does ngp at all bear upon the question of the Institution
ol the suit. It entitles the tenant to set up a claim for compen-
sation on eviction. There is nothing swhatever to prevent the
landlord from claiming damages for various breaches of
contract committed by the morbgagee or the tenant” and
contbining them in one suit. My learned friend was under
the impression that this is a suit to be insfituted in a Revenue

—
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Court as if the claim which the landlord may have for damages
is one which he will have to prosecute in a Civil Court. All
these are matters which will be regulated by sections 44 and 45
of the Civil Procedure Code. If the Court before which the
suits are instituted should consider that the two claims should
be split up for trial then it'ma,y‘ be done. &

The Hon’ble M- R. Ry. C. Vijayaraghavachariar Avargal™—
I beg to state that I did not believe that I was under a
misapprehension when I moved the amendment, but I fear T
am now. Reading paragraph 7 of the Select Committee’s
report, Fdo not know whether to an untutored mind it would
occur that a claim for damages could be brought forward in
the same suit as for ejectment. Now the learned Advocate-
General has explained it. But one would scarcely believe that
the Courts will take the same view. I thought that the matter
was nob plain and a vast number of Judges could not. under-
stand it and it is in that view the amendment suggested itself
to me. Kven now I adhere to my amendment for reasons not
answered by the Honourable Mover and the Seconder of the
Bill. What about the law of limitation ? It is all right to say
that in the same suit the twomay be considered. But you have
not stated so in the Select Committee’s report. Although this
report is not admitted in evidence, yot we all know that the
Courts do read the proceedings of the Council and the Select
Committee’s report and are greatly influenced by what we say.
It is but tair and equitable to allow a landlord to set off against
the demand of the tenant for his improvements any sum the
landlord would be found entitled to by way of damages arising
from the conduct of the tenant in making his improvement,
although a separate suit for such damages might have become
barred by the law of limitation. If in accounting for payments
from debtors to oreditors, the latter appropriate money for
barred debt, they are right. That is the law. You are entitled
1o ha.vemoneys from debtors in discharging barred debts, unless
you are restrained from doing so, although you are prevented
from bringing suits for the recovery of such debts. It-is tHere-
fore fair and equitable that a landlord should not be restrained

-~
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by the law of limitation. That is not what paragraph 7 says and
“thas is exactly the answer given to me by the Hon'ble Mr.
Winterbotham. Itake paragraph 7 and the reply of the Hon’ble
Mr. Winterbotham in order to see whether my amendment is
necessary and healthy. At any rate from the answer given by
the Honourable the Advocate-General there seems to be no
dispute between us about the principle. There is a consensus
of opinion‘that the landlord is entitled to take this fact in con-
si‘clering the amount of compensation—whether he ought to
bring a separate suit, or whether the same suit will do, is the
question. Then why not allow the amendment? As T have
stat@ll before this is taken from the Bengal Act, and no answer
has been glvcnm why this provision which has worked in Bengal
should nct be adopted here. If, as was stated, there is no
«contention about the principle I submit that the Counei
should accept my amendment. I wish to read the quotation
from the Bengal law. Section 76 sets forth ¢ no work executed
by a ryot on a holding shall be deemed to be an improvement
for the purposes of this Act if it substantially diminishes the
value of his landlovd’s property.”

The Hon’ble Mr. J. Sturrock :—The definition of the word
< improvement * is not the same, I suppose.

The arcendment was put to the Council and loss.

Section 4.

The Hon’ble M.R.Ry. C. Vijayaraghavacharira Avargal :—
The next amendment also stands in my name. I move that
in clause () be omitted the words “or protection and main-
tenance’’ occurring between the words ¢ planting” and ¢ of,”
“and after the word *plants” be added the words * and the
protection and’ maintenance of trees and plants so planted.”
Section 4 says that * until the contrery is shown the following
works or the products of such works shall be presumed to be
improvements for the purposes of bhis Act.” Clause (/)of
this mection says “ the planting or profection and maintenance
of fruit trees, timber trees, and other useful trees and plants.”
I am not goimg to make- very many observations on this, be-
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cause no amendment is likely to succeed unless it is accepted.
So I shall be very short in my ohservations. I respectfully”
submit where such trees as those mentioned in clause (h) are
planted by the tenant and protected and muimtained by him he
is entitled on the principle of the Bill being accepted to some
form of compensation. But where the trees already exist, in
which case protection and maintenance mean nothing nfre
than that he may not chop them off or allow cattle to graze
them, it is not equitable that the tenant should be entitled to
any compensation for any such negative assistance. Having
regard to the natural conditions of Malabar, the protegtion
and maintenance is next to nothing. T need say noﬁ‘ling
further with regard to my amendment. -

The FHon'ble M.R.Ry. G. Venkataratnam Pantulu Garn
seconded the amendment.

The Hon’ble M.R.Ry. P. Ratnasabhapati Pillai A\;ku'ga,] —-
In support of the amendment [ may say that existing plan-
tations may be leased and the maintenance of such existing
plantations is a necessary incident of the tenancy Such
maintenance cannot therefore be treated as an improvement.
It is inequitable to say that the landlord should pay for such
maintenance and protection as the tenant gives in his own
interests. [If he protects and maintains them, he reaps.the
profits.

The Hon’ble Mr. H. M. Winterbotham :—If we were dis-
cussing for the first time what the law should be, I am pre:
pared to admit that there is a good deal to be said in fayour of
the Honourable Member’'s amendment. But section 4, clause
(), of the Bill merely re-enacts what is already the law, and
has been so for the last twelve years, without having given
rise to any complaint or remonstrance from any quarter.
Section (2) (h)/ of Actr I of 1887 declares that the planting,
protection or maintenance of fruit trees, timber trees and other
useful trees and plants shall be presumed to be improvements
until the contrary is shown. All leases: granted during the
last twelve years have been drawn up with a knowledge that
such was the law, and to change the law whcn no one has

S
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asked for the change; and when it is not proved to have
worked inequitably, might lead to consequences that we are
none of us in a position to foresee. The ohject of the proposed
amendment is to restrict the grant of compensation for pro-
tectian and maintenance to trees which the tenant himself has
planted; but it is easy to show that this would be utterly un-
jITSt. Suppose that at the commencement of a lease there is
on the ground a number of coconut plants and immature
trees in various stages of growth belonging to the landlord.
Before any of these come into bearing many years may pass,
during which the young trees must be sedulously protected
from goats and cattle and require watering, manuring and
constant_attention. I cannot helieve that even the Honour-
able Mover of the amendment will contend that the landlord
should be left at liberty to evict the tenant as soon as the
trees begin to yield, without making him any compensation for
the long vears of care which he has bestowed on the trees
without obtaining any return from them. Obviously protec-
tion and maintenance of the landlord’s trees until they arrive
at maturity is a work for which the tenant may be properly
compensated if he is evicted. The difficulty is, I admit, greater
when the trees are already in bearing at the commencement of
the lease : but here T would point out that protection and main-

tenance is only presumed to be an improvement until the

contrary is shown ; and the truth is that the Courts do not
award compensation for the protection and maintenance of
bearing trees belonging to the landlord when the Courts find
that proteciion and maintenance were essential to enjoyment
of the usufruet. In any case the measure of compensation as
_declared by section 13 of our Bill is on the sole basis of outlay,
and we all know what the line of argnment followed by the land-
lord’s advocate is when estimating the money value of the
tenant's work. - A little water poured on the roots of the trees
costs nothing ; ashes and rubbish must be cast forth some-
where, and to place them ‘at the roots of the trees costs noth-
ing; the labour is only bestowed in leisure intervals and costs
hothing ; and the fencing of the garden'is maintained for other
‘purposes, kence the outlay is nothimg:——We may rest well
\ L G
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assured that by mainiaining a provision of law which has been

in force for the last twelve years, and which has not been °

shown to work unfairly in practice, we shall do no injustice to
the landlord, while I have shown that the Honourable Mover’s
amendment would be inequitable. I trust that the Council
will reject it without hesitation.

The Hon’ble M.R.Ry. C. Jambulingam Mudaliyar Avargal :—
I beg to support this amendment of my Honourable friend,
specially because this amendment was a matter for considera-
tion in the Select Committee. From what transpired I almost
believed that it was a point which was conceded, but the
phraseology as it now stands in clause (h) is likely to lead to
hardship. After hearing the Honourable Mover's statement, T
understand that the principal reason which is urged for re-
taining the provision as it is in the revised Bill, is that this
provision had been in existence ever since 1887, and that its
retention during these twelve years has not caused any hard-
ship and has not brought forth any complaint from people, and
therefore the provision should not be touched. In the absence
of further reasons for retaining this provision I submit that
the reasons against the retention of the words * profiection and
maintenance “in the form they are in far outweigh the simple
reason that the provision has heen in existence for twelve
years. If that should be a ground for retaining and continu-
ing the provision, viz., that it has been in existence for twelve
years, then I say that very many other provisions which have
been in existence for twelve years should continue and there
is no reason why they should be removed But still 'we find
that very many of the provisions of 1887 have been omitted
because we found they bave been faulty, and when we revise
a Bill it is our business to see that the provisions in the Bill
which are not reasonable and cannot stand the test of com-
monsense ought to be expunged. The argument that it has
been in existence since 1887 is absolutely no argument at all.
It is said that there has been no complaint since 1887, ard I
agree. lf there has been no complaint, the reason is not far to

seek, namely, that the Courts have not worked that section 1n

S



o)

- ~ APPENDIX B. 105

the strict and literal sense in which it should be worked. No
sdoubt Courts could not go the length of working it in such a
way as to cause hardship. The question is whether any Court
of justice has delivered judgment in striet accordance with
the provisions of clause (h) of section 4, namely, whether 1%
has granted compensation in the cases of existing fruit trees
ar™ gardens, leased out to tenants who enjoy the usufrucy and
make & profit thereby, for profection and maintenance of such
trees and gardens. Let us take an illustration. Suppose a
fruit garden or other property of that kind is let out toa
tenant for an annual rent. It is presumed that he pays such
rent as would leave a margin of profit satisfactory to himself.
Suppose the lease is to run for ten or twelve years. During
all this time he pays the rent to the landlord and enjoys
the surplus as profit. That the garden ought to be maintain- »
ed and, protected is & condition precedent to his tenancy
for his enjoyment of the property and reaping the profit
therefrom. If the protection and maintenance is not a condi-
tion precedent to the tenancy, there is absolutely no meaning
in saying that he reaps the profic and pays the rent. Suppose
the leagseis to run for twelve years and at the end of twelve
years he claims compensation for profection and maintenance.
It may be Rs. 100 or Rs. 200 per year for watering, manuring
and protecting the garden and the amount for twelve years—
would be either Rs. 1,200 or Rs. 2,400, while all this time he
has been reaping the profit. The proposition has only to be
put in this form and I am quite sure the Honourable Members
* will see its intrinsic and logical absurdity. Sucha construction
the Court would ot put, it may be said. I am rightin saying
that it has not hitherto put such a construction, butif it should
~ putsuch a co'nstructmn and enforce the declee, I should consi-
der if strictly legal, but the position of affairs becomes very
serious and dangerous. It is true thatthe Courts have not pub
that construction, but the retention of such a provision as this
will give room for such a construction. If Courts of justice
shoeld care to interpret the section according  to the strict
letter of the law and thus give compensation in the manner
descrlbed ity would be a source of gmt__dangel and the
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retention of such an absurd clause on the statute book would
not do credit to those who are considering it. I think itis”
absolutely necessary to expunge these words ‘ protection and
maintenance * in the place they are in and modify the clause
as suggested by my Honourable friend. I should nofe one
other objection ‘which has be¢n put forward strongly by the
Honourable Moversof the Bill. He takes the case of a garaen
in which there are different trees not in a productive stage, but
which might be in various stages of growth. If the tenant
must look after the younger ones till they come to the produc-
tive stage, that labour, it is said, does require compensation.,
In principle that statement is perfectly accurate, but at'the
same time - I should answer l)y saying that if a- ﬂﬂrden which
contains ‘productive trees and also other trees which ace not
yet productive but which in course of time might become
productive is leased out, seeing the various provisions of
the Bill about compensation, it is not atall unlikely that in
the contract into which the parties enter they would enter
a clause or a statement to the etfect that so many trees are
productive for which the rent is so much and the remaining
trees which are in different stages of growth or plants or trees
hereafter to be planted should be taken into account in every
caleulation for compensation. I respectfully submit that the
arguments urged by the Honourable Mover of the Bill are not
satisfactory for retaining this provision. Unless we expunge
this provision it shows itself to bea patent absurdity on the
face of it. Hor these reasons I support the amendment moved -

by my Honourable friend.

The Hon’ble M. R. Ry. C. Vijayaraghavachariar Avargal: —
I have nothing niore to add than what has been put forward
by my Honourable friend Mr. C. Jambulingam Mudaliyar. As
regards the absence of complaints, I would only say that the
Act has not'been sufficiently long under trial. It has been
worked for only a very few years before some sort of complaint.

“has been lodged. I respectfully submit thatall that has been

heard isfrom one side and that all the officers had predetermin-
ed notions. It is not quite right to say that tere has been
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no complainot as to the working of this particular clause. It is
exceedingly difficult for the Honourable Members to find what
parts of the Act have worked well, and what partsill. There
is no such evidence before us. T respectfully submit that the
amendment is one to which no serious objection has been
taken by Mr. Winterbotham and I hope the Council will
aScept the amendment.

The amendment was put to the Council and lost.

Section 5. ;

The Hon’ble M.R.Ry. P. Ratnasabhapati Pillai Avargal : —
The next amendment to section 5 standsin my name. I
propose thateafter the words “is so due ” be added the words
“but is not tendered”. The object of my amendment is to
provide for cases in which reasonable compensation might be
tenderad by the landlord to the tenant and the tenant chooses
to refuse the compensation so tendered. Iven in such a case
the tenant might contend, as the section stands, that the com-
pensation is still due to him, and on that ground he may insist
upon continuing in possession till he is evicted by Court’s
decree or order. I did not think that such is the intention of
the Select Committee which drafted this portion. I think
it is better to make the meaning clear. If a reasonable com-

pensation 1is offered by the lanilord to the tenant and if the

tenant chooses to refuse it, he does so at his peril. When the
matter comes up before the Court, if the Court finds that a
reagonuble and adequate compensation has been offerec and
has been declined and the tenant is continuing in possession,
then his so doing will be held unjustifiable and he will be
mulcted in costs.

The Homble M.R.Ry, G. Venkatarstnam Pantulu Garu
seconded the amendment.

The Hon’ble M.R.Ry. V. Bhashyam Aiyangar Ava,rgal —
I may state that this point was very anxiously and ca.lefully
cofisidered in the Select Committee and if it were feasible bo
practically give effect to the suggestion made by the Hon’ble
Mr. Ratnassbhapati Pillaf it would havebeen done. But the
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ascertaining of the amount of compensation vnder the provi-
sions of this Bill is so intricate that it is impossible for either
party to ascertain it, but both the landlord and the tenant may
mutually agree as to the amount, which case is provided for by
the proviso te section 19. It is impossible for the landlord to
know what amount to tender ard it is still more impossible for
the tenant to know whether the amount tendered by the lanG-
lord is the amount that he is entitled to on eviction. Section
19 says :— :

“ Nothing in any contract made after the 1st day of January

11886 shalltake away or limit the right of a tenant to make

improvements and to claim compensation for them in accord-

ance with the provisions of this Act. 2 e

“ Provided fthat nothing herein contained shall affect any
agreement in wrifing registered, made after the effecting of the
improvements, settling the amount of compensation due there-
for at the date of such agreemens.”

If the two parties agree in a rough manner as to the amount
of compensation and that agreement is reduced to writing and
registered, then no difficulty arises and the landlord is not
driven to the necessity of bringiug a suit. But so long as the
two parties do not agree as to the amount, the insertion of the
words ‘proposed in section 5 will be one which would give rise
to great complication and the result will be that the tenant
might lose the value of the improvements effected by him
since the date of the tender. The tenant might have bona fide
considered that the amount tendered was insufficient, but it
may turn out that when the improvements are valued the
amount tendered was correct or was more than the amount
found on calculation.” In that case though the tenant might
have continued in possgssion under the boazaﬁde beliet that
the amount tendered was quite inadequate, yet he will be de-
prived of the value of the i improvements made sinee the tender
and he will be also deprived of the value of the growth of she
improvements already made. Therefore 1 submit that whﬂe

my Honoura,ble friend’s suggestlon is sound in principle and i in
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theory, yet having regard to the peculiar nature of this Actand
the peculiar custom of Malabar and the difficulty of ascertain-

- mg the amount of compensation due when the parties do not

amicably settle it, the insertion of any such words as those
proposed in this section will, to a great extent, defeat the
object«of this Bill. Of course, if the provisions of the Bill were
suoh that the landlord and the%enant could reasonably ascer-
tsmn without going to Court, the amonnt of compensation due,
there may be much to be said in favour of the amendment pro-
posed. Butif the Honourable Members of the Council turn to
the section which lays down rules for ascertaining the amount
of compensation, namely, sections 9, 10, 11 and 13, they will
be satisfied that it will be practically impossible to give effect
to the intenti®n of my Honourable friend.

The Hon’ble M.R Ry. C. Jambulingam Mudaliyar Avargal : —
‘While following the Hon’ble the Advocate-General's arguments
fully and realizing the difficulty we have in giving effect to the
prineiple enunciated by the Hon’ble Mr. Ratnasabhapati Pillai,
I just wish to ask a question -whether it would not be advis-
able to introduce the provision in the section so as to restrict
the extent of the tender to the amount agreed under the
proviso tosection 19. There should be no difficulty about that.
The amount is agreed under proviso to section 19, and if thab

agreed amount is tendered, then I suppose there should beno_

difficulty. If to that extent this section is restriected and
appropriate words put in, then it would be carrying out the
prineiple.

The Hon’ble M.R.Ry. V. Bhashyam Aiyangar Avargal:—
Then it must be a reasonable time after the date of the agree-
menf.

The Hon'Rle M R.Ry. C. Jambulingam Mudaliyar Avargal 1 —
Yes: -

The Hon’ble M.R.Ry. V. Bhashyam Aiyangar Avargal:—
Under the proviso to section 19, you will see that the amgunt
agreed is conclusive as to the value of theimprovements at the
daté of thoagresment. . Thedifficulty will arise when the tender

i made two or three years after the date of this agreement.
o e——

2 ~ -
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The Hon'ble M.R.Ry. C. Jambulingam Mudaliyar Avargal :—
I submit that if the amount agreed is tendered within a reason-
able time after the date of the agreement, then the provisions
of section 5 need not apply. I would suggest that three or six
months would he sufficient. One year might be too long, be-
cause in that year further improvements might be made:

The Hon'ble M.R.Ry.. V. Bhashyam Aiyangar Avargal :—
The only thing I would suggest for consideration is—1Is it at all
likely that when parties eventually come to an agreement, the
tenant will net surrender the property on the receipt of
the amount agreed, and whether there would really be
any necessity for a suit? While I do not see any objection
to the principle of the modified suggestion, the matter for
consideration is whether for practical purposes there is any
necessity for it.

The Hon’ble M.R.Ry. C. Jambulingam Mudaliyar Avargal:—
I made the suggestion having in view the condition of the dis-
tricts in the Presidency. It is common to have village disputes.
An agreement arrived at to-day and registered might be set at
naught in ten days by the influence of the opposite faction, an
amicable settlement made to-day may not be carried out to-
morrow. Unless there is any serious objection to my sug-
gestion, I submit it for the consideration of the Couneil.

The Hon’ble Mr. H. M. Winterbotham :—1I love the Mala-
bar district very sincerely and regard it as a foster parent; and
having spent some of the best years of my life in it, I am sorry ’
to say anything against its character. But there never was
such a distressful country as Malabar for forgery and perjury,
and T am sure that every official and vakil acquainted with
that district will support this statement. It cannot be allowed
that the landlord should be able to come forward and say <1
tendered such ard such an amount” and that the tenant
should say ** No, you didn’t” and that this dispute as to tender
should thus become an issue in every ejectment suit. It was
with the object of avoiding this that we have provided in
section 6 of the Bill that no tenant should be ejected until pay-

o
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ment by the landlord into Court of the amount due. The land-
lord eannot be permitted to say I have cleared my obligations
by tendering paymentoutof Court.” That is the understand-
ing which the Committee came to and I must say that itis es-
sential that it should be upheld and therefore the original
amendgent and the amendment of the amendment should
neither of them be accepted. -

~ .
The amendment was put to the Council and lost.

; Section 6.

The Hon’ble M.R.Ry. C. Vijayaraghavachariar Avargal :—
My next amendment is to add the following as sub-section (4)
to section 6 :— ,

“When under an express agreement in writing any reduc-
tion or remission of rent or any other advantage has been given
by the landlord to the tenant in consideration of any improve-
ment made or tobe made by the tenant, the Court may, on
account of such reduction, remission or advantage, make such
deduction from the compensation to be awarded as under all
the circumstances of the case may be reasonable.

“ Provided that the mere omission of a landlord to revise
the rent on the expiry of a kanom or lease shall not be taken
to authorize any deduction from the compensation contempla-
ted by this section.”

This amendment is simply an attempt on my part—it is for
you to say whether it will succeed or not——to restore certain
portions of the Biil which have been expunged by the Select
Committee from the old Bill. Borrowing the language used by
the Honourable Mover in retaining certain clauses of the Bill that
“ there has been no complaint,” I ask you to retain this provi-

~sion because there has been no complaint agaiﬂusﬁ it since the time
the Bill was introduced. I am not aware whether anybody
has made any complaint against it. Apart from it this provi-
sion itself is a very healthy one. This is found in the old Act
itself. In section 6, clause (6), which is more brief, says : *“ any
reduction or remission of rent or any other advantage given by
the landlord to the tenant in consideration of theimprovement.”

- = e S

-
-

11T



112

APPENDIX B.

I do not know if the Honourable Mover has statistics of com-
plaints made under Act I of 1887. I am not in a position
to say whether there has been any complaint in regard b0
clause (c) of section 6 or not. It is there in the Act and it has
been introduced in the original Bill. Further the provision
itself is in the highest degree equitable. Honourable Members
will remember that under the expression ‘tenant’ in this
clause a class of people who have been very much in evidence
before the amiable Member of the Revenue Board, the
Hon’ble Mr. F. A. Nicholson—sowears—is included. Between
the sowcars and the landlords it is in the highest degree unfair
that Jou must presume helplessness on the part of sowear-
tenant and domination on the part of the landlord. It is only
upon this prineiple that the Select Committee had expunged this
provision. The Select Committee says :—

“We have also omitted sub-section (3) of section 6 of the
original Bill which allowed a landlord to set off aghinst the
value of the tenant’s improvements any reduction of rent or
other advantage granted by the landlord as a consideration for
making the improvements. In effect, this provision would
uphold all contracts whereby the tenant agreed to forego his
right to compensation, and is plainly inconsistent with that
necessary provision in the existing Act which refuses to allow
the tenant to contract himself out of the rights which it is the
object of the Act to secure.”

That is to say notwithstanding any contract, because the
Act says that the tenant cannot contract himself out of the
rights and privileges which the Bill proposes to confer upon him,
we follow it logicaily and say that this clause should be
removed. I fail to see the connexion between the two. Let
us take a single instance. Suppose two landlords lease out
properties, one isexactly the same in quality and quantity as the
other, One man takes the full rent, Rs. 100, and the other man
saxs “ I shall only take Rs. 50 and leave the rest to be expend-
ed on the property.” According to the section as it stands both
the landlords, though they receive Rs. 100 and Rs. 50, respec-
tively, will have to pay the same amount of compensation.. I

=
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do not see how we can maintain such a law as this. Is i
merely because some tenant may be imposed upon, that these
money-lenders should have this disadvantage? You will see
that it is the jenmi that suffers and not the tenants. If my
memory fails me not, no complaint was made at the introduc
tion of, this section when the Bill was introduced. The reasons
now given by the Select Committee are not convincing and I
hope that this Honourable Council will be pleased to restore
the Bill as it was when it was introduced.

The Hon’ble M. R. Ry. P. Ratnasabhapati Pillai Avargal:-—
I beg to second this amendment. It very often happens that
waste and jungly lands may be leased and only nominal rent
reserved in consideration of the large outlay necessary for
their reclamation. In such a case the reduced rent should be
held to be a sufficient consideration for the improvements
effected. The clause, as it stands, ignores such a case as this.
The objecet of the amendmentis that in such cases the landlord
should be allowed consideration for the nominal or the low rent
he reserved, when the compensation comes to be assessed.

The Hon'ble Mr. H. M. Winterbotham :-—I am very sorry
that I do not catch the drift of vhe last speaker’s argument.
He takes the case of a tenant being admitted to waste land on
a nominal rent on the understanding that the tenant will
probably make improvements on the land. What I should
wish to prevent is that the landlord at the end of the lease
should quote the nominal rent as a reason for not having to pay
compensation for improvements. As regards the Hon’ble Mr.
Vijayaraghavachariar's statement that there are no complaints
that is not correct. y

The Hon'ble M. R. Ry, C. Vijayaraghavachariar Avargal :—
I did not say there were no complaints. T asked a question
whether therd was a complaint or not. -

The Hon’ble Mr. H. M. Winterbotham :—Then I may tell
the Honourable Member that there are many complaints. In
- one of our memorials froni the tenants they say: «* This clause
looks very fair as regardsilandlords who deal honestly with their
tenants. Butin Malabar the landlords have of late hit upon a

8 =« ~ ——
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device to depi‘ive the tenants of their right to get compensation
for improvements. It is this. Fix a fictitious rent and then
allow a reduction for making improvements. The balance rent
made payable is the actual rent obtainable for the property. At
the end of the tenancy, the tenant has to surrender the property
without claiming any compensation for the improvements effected
by him, or if he has not made any improvements to refund the
amountallowed as a reduction or remission withinterest.” There
is another authority which Iregard as much more weighty and
that is the opinion of the District Judge of North Malabar who
has been in the district for'many years and knows thoroughly
how this Act works. He says that “ clause 3 should be emitted;
it can only cause disputes and afford a loop-hole for the
landlord to evade section 16.” The Select Contmittee at the
end of paragraph 12 of its report has given the reason why this
plausible-looking amendment cannot be accepted. Section T of
Act Tof 1887 provides that no contract shall be recognized which
takes away or limits the right of a tenant to make improve-
ments and to claim compensation for them when evicted. This
restriction on freedom of contract is essential, because in
Malabar all waste land is presumed to be private property. The
old custom under which Government exercised the right toallot
waste land for cultivation is temporarily in abeyance, and the
teeming population creates so keen a competition for land that
the landlord cun compel the competing tenants to submit to
well nigh any terms which he chooses to impose. But the
amendment which the Honourable Member advocates ig
manifestly inconsistent with this necessary restrictien on
freedom of contract. In coming to terms with a tenant, the
landlord cannot be permitted to evade his obligations by insert-
ing a condition in the lease that the rent has been reduced in
consideration of improvements made or to besmade by the
tenant. So obvious a device would entirely {rustrate the
intention of the legislature that the tenant shall not be allowed
to surrender his right to compensation. On the ground thaf
the amendment is inconsistent with section 19 of the Bill
which re-enacts section 7 of Act I of 1887, I submit thaf the
amendment must be rejected.
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The Hon'ble M.R.Ry. C. Vijayaraghavachariar Avargal :—
. The case I quoted where it would work hardship and where
it would be inequitable has not been met by the Honourable
Mover. He sets before us two pieces of specious evidence—
one being that of a certain tenant and the other being that of
a District Judge. As regards the evidence of the tenant the
cqmplaint is not proved. I do not know whether the golden
maxim ‘‘ Hear the other side” was adopted in disposing of
that complaint. There remains the evidence of the District
Judge. In matters of this kind if a landlord has really imposed
upon a tenant and cheated him, I do not know whether it is
beyond the power of the Civil Court to give remedy. It is
stated that the tenant should not be allowed to surrender his
rvights wighowt compensation. But in the case I quoted why
should he have any rights to which he is not entitled ? In the
case I quoted one man pays a good deal more and the other
pays less for making improvements. Isay this fact must be
taken into consideration. 'After a good deal of controversy
this provision was inserted in the old Act and also in the
original Bill. I respectfully submit that the propriety of my
amendment has not been questioned and has not been covered
by the objections taken by the Honourable Mover.

The amendment was puf to the Council and lost.

The next amendment which was consequential on the last
amendment was withdrawn with the permission of His Excel-
leney the President.

The Hon’ble M.R.Ry. C. Vijayaraghavachariar Avarga.l:_—
My next amendment is that the following be added as sub-
section (5) : —

«“ No decree or order for the ejectment of a tenant in which
compensa.tsio?l for improvements has been*awarded to him shall
be executed upen his application exgept in so far as the said
decree or order relates to the costs of the suit or proceeding.”

In moving this amendment I am not over confident ‘of its
befng passed. It is solely a question of law ‘and T shall be
guided by the opinion of the learned Advocate-General. If he

- ———
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thinks that the law as it is proposed to be passed in the amend-
ed Bill is sufficient, I shall withdraw my amendment. The
Select Committee’s report says :—‘ The proposal to give the
tenant the right to enforce execution has, however, been
strongly objected to as inequitable if the landlord be willing to
coutinue the tenaney, and we took great pains to work out a
scheme of procedure under which the landlord (decree-holder)
who deemed it against his interest to execute the decree should
be enabled to escape the consequences of the decree by renew-
ing the lease for a substantial term of years. It would, how-
ever, continually happen that the decree-holder being a mort-
gagee or sub-tenure holder would not be legally in a position to
secure-the tenant in undisturbed possession for the necessary
term, and the difficulties arising from the complicated tenures
and sub-tenures in Malabar are so great that we reluctantly
gave up our idea as impracticable. The balance of advantage
appears to us to weigh against giving the tenant the right to
enforce execution, and we have therefore simply omitted sub-
section (2) of section 6 of the original Bill.”

T entirely concur with what the Select Committee says, and
I propose this amendment in order to give fuller effect to the
intention of the Select Committee. Having come io the con-
clusion that it is undesirable to allow to the tenant the right to
execute decrees, the question arises whether the omission to
say so in the Actis sufficient. That will depend upon the sort
of decree that will be passed in the redemption suits as to who
shall execute it. The Select Committee says that * we donot
want to give this right to the tenant.” The reason of the
Select Committee I have already readto you, namely that they
are unwilling to give this right to the tenant. The only ques-
tion is whether to give effect to that intention a mere omission
is enough—should we not go further and say tkat the tenant
has no right. In my humble opinion it is not enough to omit
what was inserted inthe Bill. If you do not want to give
suck a right to the tenant, you can say so.

The Hon’ble M.R.Ry. G. Venkataratnam Pantulu Garu
seconded the amendment. 4 el
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The Hon’ble M.R.Ry. V. Bhashyam Aiyangar Avargal:—I
smay mention that a reference to sections 5 and 6 will establish
beyond all doubt that the law is as my learned friend wants to
have it declared by this amendment of his. Of course I do not
at all say for one moment that the mere omission of the sub-
section® would be enough if section 6 were so worded as to

' jusdify a Court in passing a decree for compensation in favour
of the defendant which he could seek to recover by execution
though the landlord does not seek to execute the decree for
eviction. If my Honourable friend refers to section 5, he will
see that the principle of the Bill is that the tenant is entitled to
compensation for improvement only on eviction. That is the
declaration of the - substantive law. If you turn to section 6
which, if I‘magr say S0, is the processual law, giving effect to
the substantive law declared in section 5, you will see ““ The
Court shall ascertain as provided in sections 9 to 18 the amount
of compgnsahion and shall pass a decree declaring”—that part
is only declaratory—the amount sofound dueand ordering ”—
and not ordering the plaintiff to pay the compensation to the
defendant,— that on payment by the plaintiffinto Court of the
amount so found due and also the mortgage money (if any) the
defendant shall pus the plaintiff into possession ofthe lands with
the improvements thereon.” How in the face of section 6—
and for its interpretation, if necessary, you may refer to section
5—any judgment-debtor, the tenant, can say ¢you don’t wish
to execute a decree by ejecting me, but I shall try to execute
the decree”—on the supposition that the decree  directs the
plaintiff to pay him the amount of compensation, whether he
was to be ejected or not, I entirely fail tosee. Therefore I
submit that the amendment is unnecessary.

The Hon’bde M.R.Ry. C. Vijayaraghavachariar Avargal:—
Ejectment includes redemption. Yot

The Hon’ble M.R.Ry. V.Bhashyam Aiyangar Avargal:—
Yes. - 3 g

The Hon’ble M.R.Ry. C. Vijayaraghavachariar Avargal :—
Bnder the Transfer of Property Act when a decree for redemp-

£ L
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tion has been passed, the defendant is also entitled to ask for
execution of the decree under certain circumstances,

The Hon’ble M.R.Ry. V. Bhashyam Aiyangar Avargal:—
I have considered it. In a suit for redemption of a usufruciuary
mortgage the property is in the possession of the mortgagee.

The Hon’ble M.R.Ry. C. Vijayaraghavachariar Avargal ;—
He can also apply for the execution of the decree under certain
circumstances,

The Hon’ble M.R.Ry. V. Bhashyam Aiyangar Avargal:—
We are not at all concerned with it. This decree has reference
to compensa,tlon The Transfer of Property Act refers only to
mortgage money and has no bearing on the amount of compen-
sation payable on ejectment under this Aet.

The Hon’ble M.R.Ry. C. Vijayaraghavachariar Avargal:—
In the light of the remarks made by you some time ago,the suit
will be under this Act and also under the Transfer of Property
Act. Ejectment includes redemption, and in a deecree for
redemption the defendant can also apply for the execution of
the decree. As for the property being sold in particular cases,
the sale-proceeds will have to be applied to the mortgage debts.

The Hon’ble M.R.Ry. V. Bhashyam Aiyangar Avargal —I
have nothing to do with the decree so far as it relates to the
mortgage money.

The Hon’ble M.R.Ry. C. Vijayaraghavachariar Avargal :—
The learned Advocate-General does not understand me. T say
in a suit for redemption there will be a decree; the defendant
can apply for the execution of the decree, and he can also
apply for the sale of the property and for such sale-proceeds to
be applied to the mortgage money. If youare silent, will not
the Court say that this will notapply? 1f you are satisfied with
the present section, don’ accept my amendment. But if you
are not, you may accept it even though it may be considered a
surplusage.

The Hon’ble M.R.Ry: V. Bhashyam Aiyangar Avargal 8o
far as compensation money is concerned that does not apply;

L
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and assuming that the tenant can and does apply for sale under
Jthe Transfer of Property Act for the realization of the mortgage
«money, the purchaser cannot recover possession from the
tenant and evict him except on payment of the compensation
fixed in the decree, an amount which is distinet from the mort-
gage money.

«'he Hon'ble M.R.Ry. C. Vijayaragha.vachariar Avargal :—
You may say so, butitis not soin the report. When a man
applies o have the properties sold and the proceeds applied to
the money due under the redemption decree, which is also an

- gjectment decree, would the Courts agree to pay it out of the
mortgage money ?

The Hon'ble M.R Ry. V. Bhashyam Aiyangar Avargal:—I
don’t thinR it is profitable to continue this discussion further
with the Honourable Member. :

The Hon’ble M.R.Ry. C. Vijayaraghavachariar Avargal :—
Very likely not. We don’t understand each other. So the
Council may pass it, and it will be the metaphysical part of
the law. I asked a distinet question and it is not answered.
You may pass the section, but I am not satisfied with it.

His BExcellency the President :—You wish your amend-
ment to be put ?

The Hon’ble M.E.Ry. C. Vijayaraghavachariar Avargal :—

Yes, your Excellency, because my question i8 not answered
and I wish to do my duty.

The Hon’ble Mr. H. M. Winterbotham: —As far as [ can
judge, I cannot see any harm in accepting the amendment.
But as the Hon’ble the Advocate-General says that it is un-
necessary, I should be willing, and should wish, to be guided
by his opinion. 5

The amendment was put to the Council and lost.

Section 8.

The Hon’ble M.R.Ry. P, Ratnasabhapati Pillai Avargal :—
I have given notice of certain amendments to section 8. See-
tion 8sof the Bill, as it stands, recognizes the desirability of

- —
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associating assessors with the Judge in determining the ques-

* tion of compensation; it empowers the local Government to fix _

the number of assessors, to determine the qualifications of
those assessors and the mode of selecting them. I want to go
a step further and suggest, by means of my amendment, that
the assessors who are to be associated with the Judge should be
remunerated for the trouble they take in travelling long dis-
tances and giving their valuable time to the transaction of
public justice. I would also say that the local Government
should be empowered to frame rules for the purpose of laying
down the procedure in case of conflict of opinion between the
Judge and the assessors. My original amendments are noti-
fied in the agenda paper. But with your Excellency’s per-
mission, I put my amendments in a modified form. T beg to
propose that the word “and” occurring in line 52 before the
word “ determining ” be omitted, as well as the word “and”’
before the words *‘ the mode ” ; that for the full stop ih line 54
after the word ‘‘them " be substituted a comma; and after the
word ““them’ be inserted the following: “the fee payable to
them and the procedure to be followed in case of a difference
of opinion between the Judge and one or miore of such as-
sessors.”

The “Hon'ble M.R.Ry. G. Venkataratnam Pantulu Garu
seconded the amendment. g

The Hon’ble M.R.Ry. V. Bhashyam Aiyangar Avargal:—
The amendment now proposed by my Honourable friend is,
with reference to the rules which are now in existence and
.which have been framed by Government under section 8.
-There are doubts as tio the legality of some:of the rules framed
under the section as it now stands. If the section be amended
in the manner now suggested by the Hon'ble Mr. Ratna-
sabhapati Pillai, then the rules already framed under the exist-
ing section by Government will, under the General Clauses
Act, continue to be enforced even after the passing of this Act;
~and notwithstanding  that the existing Act has been repealed
these . rules will continue and be valid and: legal under the
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The Hon'ble Mr. H. M. Winterbotham:—I think the

.amendment is desirable, and the Government is prepared to
acecept it.

The amendment was put to the Council and agread to.

Hise Excellency the President:—I think at this stage the
Honourable Members will agree with me that it may be con-

venient to adjourn for a short fime. The Council will adjourn
till 3 o’clock.

The Council re-agsembled at 3, when the consideration ofthe
various sections was resumed.

Sectzon 9.

The Hon'b®e M.R.Ry. C. Vijayaraghavachariar Avargal:—
The important portion of the next amendment is to omit the
portions relating to the calculation of compensation. I pro-
pose that in sub-section (1) be omitted the words “ and the
number of years during which such increase may reasonably be
expected to continue and shall then ascertain the present value
at 6 per cent. of an annuity equal to such  money value for
such number of years” occurring alter the word “ increase ” in
the second line of page 4. If the principle of the amendment
to this new rule, a novel rule in Malabar, is accepted, the
language of the section may be improved afterwards. In the
first place what is stated there will not be understood by the
parties. No doubt the nearest schoolmasters may be able
occasionally to oblige them, but however there are very few
who can work annuities at particular interest. Those that did
know them once forgei them afterwards and do not take to
them again very kindly. The learned Advocate-General a little
while ago said that it would be extremely difficult for the
tenant to understand what was to be the amount due. The
poor and ignorant tenants wiil understand muchless if you tell
him that the compensation is the present value of an anhuity
at 6 per cent. for 37% years which could be worked out by the
application of logarithms, figures reaching sometimes to 18
digits. What 1 submit is that this may be omitted and some-
~hing more easily understood by the parties and the Court may
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be substituted. Itis all very easy to say that a tree shall be in
existence for a certain number of years. An expert witness.r
can say that the value of a coconut tree is so and so and
the life of coconut tree is so and so, but that cannot
apply  to different localities. For instance, we all know that
trees exposed to storm are very, often destroyed. Trees’in the
neighbourhood of streams and subject to floods are also des-
troyed. Trees in the interior of the country well protected
live muéh longer. The Court is not called upon to take all
these things into consideration in making the calculation, but
all that it has to say is for how many years & given tree will
last. We lose the common-sense test that is very necessary
as to where the trees ave situated and as to how they are
exposed. If vou take only the market value and”go apon that
knowledge, it would be extremely easy, while to introduce this
element would make an equitable adjustinent of compensation
extremely difficult if not impossible. 4

The Hon’ble M. R. Ry. P. Ratnasabhapati Pillai Avargal
seconded the amendment. :

The Hon’ble ¥Mr. H. M. Winterbotham:—It appears to me
that the Honotirable Member’s objections io secvion 9 of the
Bill must be due to an entire misunderstanding. He seems to
think that'this annuity calculation, because it is beyond our
powers of arithmetic, must necessarily be to the dis-
advantage of the landlord. The exact opposite is the
case. T ‘cannot for the life of me understand how the
Honourable Member would propose to compute the present
monéy value of an improvement without taking  into
account the probable duration of its effects. Ouor Bill
provides that the present money value of an improvement
should be ascertainedin the following manner. First, for how
many vears will the improvement probably last. Second, what
‘is the average net money value of the annual income from the
improvement du’fing that period. Third, regarding that income
‘as an annuity for that period, what sum at 6 percent. is its
ready money equivalent. For instance, suppoese the improve-
‘ment is a coconut tree and that it is estimated to bring in af
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income of one rupee a year for ten years. What is its present

smoney value? Itis not ten rupees, but only Rs. 7-5-9. We
have struck the annuity tables out of the Bill, but is fully
intended that every Court shall be supplied with annuity tables
from which the present money value of any improvement can
be immediately ascertained as soon as the Court has estimated
hew long the improvement will last, and what. the average
income from it will be. The provisions of the section when
understood aresimple enough and the amendmentcan be in no
wise aceepted.

The Hon’ble M. R. Ry. C. Jambulingam Mudaliar Avargal:—
T beg to add a few words to what has fallen from the Honour-
able Movex of the Bill. To my mind it seems that the section
i8 based on the most intelligible principle. When a person
goes to purchase a property, he looks at it, considers all its
surrounings, and arrives at a figure. That figure represents,
so far as he is concerned and so far as the seller is concerned,
the value of the property for so many years. If a garden con-
sisted of old coconut trees. 30 or 40 years old, he values it at a
certain figure which represents the number of years that the
garden is likely to live and similarly with any other garden. If
a garden hasany trees which will have a longer life, correspond-
ingly the price of the garden is enhanced, and in the valuation
of the garden the number of years for which the garden
would be productive is taken into consideration. Do
you think that an ordinery person who goes to purchase
a garden does not enter into arithmetical and mathemati-
cal ealeulations laid down in the section? Whether he
caleulates by logarithms or by arithmetic or by experience,
the process gone through: is absolutely the same. It is
identical. Ha takes into consideration the,probable life of the
garden and puts the present value at so much, after calculating
what outturn he is likely to have. Unl'éss such a consideration
enters into his mind, it is impossible for any person who goes
to purchase a property to value it. This section reduces into a
definite and intelligible principle whatis done by a kind of
intinctive gugsswork by the ordinary purehaser. We simply
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lay down here the principle which guides the mental process of

the man who purchases the property. He takes the future

yield of the garden and arrives at a certain figure. If we analyse
the process of his decision, you will find that he takes into
consideration the present position of the garden and its probable
life. “ We simply apply some arithmetical process for ascertain-
ing the present value, taking into consideration these premisgs.
It is impossible that the principle can be laid down in any more
clear and intelligible fashion. My Honourable friend, the
mover of the amendment, has said that itis very difficult for
ordinary person to understand it. For example, a person who
has to enter into a registered agreement according to proviso
to section 19, does not take the trouble of going into mathema-
tical calculationsbut his ordinary instinctive ‘expsrience of
gardens enables him to arrive at a rough calculation and sets
the value of gardens at a certain figure. This goes on in almost
all. compromises out of Court. The fact that an ordirfary ryot
is notable to understand and work out an annuity tables isno

argument against this section. This section is intended to

enable the Court to arrive at a figure by the same process by
which an ordinary person arrivesat his figure by his experience
and common sense. The Court would not in all cases be able
to apply experience, because learned District Munsifs and
District Judges might not be owners of coconut or mango
gardens. They simply take evidence regarding certain facts, and
on such evidence the final conclusion has to be arrived at. 1t is
the principle and the process by which this final conelusion is to
be arrived at that hag been laid down in this section. If there
is any plausible objection, it is certainly not to this portion
which establishes the procedure The objection may be taken
to the percentage. It may be said that the garden might not
produce 6 per cent. The only possible objection car be to the
percentage that we kave estahlished. If any reasénable ground
is shown forthinking that 6 per cent. is too high, then it might
be lowered. But if it be too low, it might be raised. The
section is absolutely fauliless and contains the only intelligible
method by which we can ascertain the present value of the
property. It is impossible, therefore, to make any kind of
change in the section as it stands.  ° afieta
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The Hon’ble M. R. Ry. C. Vijayaraghavachariar Avargal :--
The first law of nature that the mother loves her own
child applies in the present instance. It -is no wonder
that the members of the Select Committee love their
child, and therefore I can well understand the argument of my
learned friend on the right. On the other hand, neither the
Hq(.)nourable Mover nor my Honourable friend has answered
the question as to trees that aré destroyed by storm and flood.
Suppose to-morrow a storm destroys a garden. How do you
provide for this contingency? Mo Honourable gentleman has
given an answer to this question of mine. The next question
is, is it the law, the customary law of Malabar, is it the law
anywhere in Europe ? Can any Honourable Member say that
this is the law>anywhere in Europe between the landlord and
the tenant? I say thisis an extremely novel and startling
provision. 1 submit that this provision would not work

equitably, and what is more, it would not be understood.

The amendment was put to the Council and lost.

The remaining amendments being consequential on the last
amendment, were withdrawn with the permission of His
Excellency the President.

Section 10,

The Hon’ble M.R Ry. C. Vijayaraghavachariar Avargal :—

I propose “that section 10 he omitted.” My only reason is
that I do not quite understand the principle of this section. As
the section stands, it includes timber trees and other useful
trees. T should like to know what are the trees which are not
useful. I always thought that trees would be of some use as
fuel or otherwise.

The Hon'bd Mr. H. M. Winterbothama«-—Prickly-pear, for
instance ?

The Hon’ble M.R.Ry. C. Vijayaraghavachariar Ava',rga,l —

1 shought it was a plant. However, Mr. Dumergue created

fodfer out of it, and there are native physicians who use

pyickly-pear as medicine. One important use of prickly-pear
= : Al
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is that it is a grand fence. I think this section is likely to lead
to litigation, while I do not think it serves any useful purpose-
Of couarse in this case some kind of discretion should be given
to Courts as to what sort of compensation should be given. But
I do not think that there is any necessity for a separate section
like this. @

The amendment fell through for want of a seconder.  ~

The Hon’hle M.R.Ry. C. Vijayaraghavachariar Avargal :—
1 now move that the words “ spontaneously grown during the
period of the tenancy or” oceurring in lines 27 and 28 be omit-
ted. Fhave given my reasons in moving the last amendment.
This amendment refers to trees allowed to grow spontaneously
by the tenant. He would only allow them to grow if they are
not injurious. The fact that he has allowed these spontaneous
trees to grow until the period of eviction comes, shows, we may
take it for granted, that these have done him no harm. I do
not see why he is entitled to any compensation for these trees.
The trees belong to the person to whom the soil naturally
belongs. :

This amendment also fell through for want of & seconder.

The Hon’ble M.R.Ry. C. Vijayaraghavachariar Avargal:—
I beg to move that for the word ‘ three-fourths ” in line 31 be
substituted the word * one-fourth.” It is generally half and
half. I don’t see why for spontaneously grown trees the ten-
ant should have three-fourths. Three-fourths is too much.

The Hon’ble M.R.Ry. P. Ratnasabhapati Pillai Avargal :—
Ibeg to second the amendment. The mover of the amend-
ment agrees to three-fourths being altered into one-half. With
that reservation I second the amendment. The principle al-
ready recognized in the preceding section is that the landlord
and the tenant aré to share in equal moieties, “and the same
proportion might be observed in this section also.

'l;‘he‘Hon’ble Mr. J. Sturrock :—With reference to the re-
mark that the proportion recognized here is different from that
recognized in other cases, I would point out that in the case of
coconuit trees the compensation whichis given is for the futare
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produce. But here the compensation is for the existing value
Jonly. It partakes of the nature of crops. If it had been in
the form of annual produce, he would have cut the crops. But
here he loses the crops standing for ten years. He is there-
fore entitled to the whole of it, strictly speaking. It is there-
fore as’a kind of compromise that the Select Committee has
degided to give three-fourths.

The Hon’ble M.R.Ry. C. Jambulingam Mudaliyar Avargal :—
If the Council would permit my Honourable friend, M. Vijaya-
raghavachariar, to alter his amendment from one-fourth to one-
half, I should like to support it and also say a few words.
First of all it is necessary to know whether Your Excellency
would permlt hlm to alter one-fourth into one-half.

His Excellencv the President : —Yes.
The Hon’ble M.R.Ry. C. Jambulingam Mudaliyar Avargal:—

That being so, there is something to be said in favour of

the amendment proposed, namely, to reduce three-fourths
into one-half. It will be seen that the frees contemplated
in this section—timber trees and other useful trees and plants
of spontaneous growth—are not trees of such a kind as
require enormous labounr. They grow themselves, do not want
manuring and do not want perpetual watering. The only
thing necessary is that the tenant should take care that they
are not eaten away by cattle, and that some kind of watch is
kept or some fencing put up. Beyond that the trees contem-
plated in this section do not require any extraordinary amount
of labour or toil on the part of the tenant. Therefore it follows
that what contributes to the growth of these trees is the rain
which is not the tenant’s making and the soil which is also not
the tenant’s making. The rain and the soil contribute to the
growth of thg trees, and the part that the tenant has to do is

that he guards the frees from being caten aweay by goats. The

portion contributed by the landlord, that is the soil, is just as

good as, if not better than, the labour contributed by the tenant

in gua,rdmg or Wa,tchmv these plantations. Of course it he

does not cub a.erV the spontaneously grown trees during the

time Qf his tenaney, it is another piece of kindness. It would
® ' —
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be perfectly equitable and just to give the tenant when his
tenancy comes to an end one-half for his labour—his labour
and his toil is not very much—and the other half to the land-
lord for the value of the soil. But for the soil these trees
would have no existence and the tenant would get nothing.
Therefore one-half, which is the highest limit, is a very-reason-
able compensation. The Honourable Mover thinks that
prickly-pear comes under it. Prickly-pear, I may add, requires.
no care at all, requires no kind of labour or watering. If that
is also a kind of plant and brought under section 10, the tenant
is not entitled to get any compensation.

The Hon’ble Mr. J. Sturrock : —The Honourable Mover
quoted it as an instance of a useless tree.

The Hon’ble M.R.Ry. C. Jambulingam Mudaliyar Avargal:—
The trees that come under this section do not require much
labour. One-half is therefore much more than what the
tenant is entitled to for his labour.

The Hon’ble Mr. H. M: Winterbotham :—The Hon’ble Mr.
Vijayaraghavachariar asked for an example of a plant which
was not useful within the meaning of this section.

The Hon’ble M.R.Ry. C. Vijayaraghavachariar Avargal:—
I said tree.

The Hon’ble Mr. H. M. Winterbotham:—I gave prickly-
pear as an instance of a plant which may not be useful. The
product to which the provisions of this section will perhaps
most generally apply is the bamboo. Bamboos may be taken
as a very common esample of useful trees or plants
of spontaneous growth which the tenant is at liberty to
uproot or cut down or protect and maintain. Botanically
the baimnboo is only a grass; bus, especially in the vicinity
of towns, it has a money value, and when the evicted
tenant leaves a crop of Hamboos on the ground, it is quite right
and proper that the landlord should not be allowed to appro-
priate them without the payment of compensation. There is,
no doubt, room for difference of opinion as to how the com-
pensation should be estimated. If the tenant chose .to.cut
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down the bamboos during the period of his lease, there is
nothing to prevent his doing so, and thus it seems fair to give
“him as compensation three-quarters of the sum which they
might be reasonably expected to realize if sold by public auc-
tion to be cut and carried away. The members of the Select
Committee will remember that after a prolonged argument
this was the view to which the Committee unanimously
aﬂg'reed—hhat the tenant ought to receive three-fourths and not
one-half.

The Hon’ble M.R.Ry. C. Jambulingam Mudaliyar Avargal:—
Speaking for myself T do not think I agreed. You said unani-
mously, and I do not know if T agreed to the proportion of
three-fourths.

The Hon’ble Mr. H. M. Winterbotham:—I think it is
obvious as regards bamboos, which is the most usual product
to which this section would apply, that the tenant should
get ab least three-fourtlis: I cannot see why in regard to any
other trees he deserves any less. On the whole, T do not
think it is desirable that the amendment should be accepted.

The Hon'ble M. R. Ry. V. Bhashyam Aiyangar Avargal:—
I do not know if the Hon ble Mr. Jambulingam Mudaliyar was
present at the time when this was discussed. But in connec-
tion with this T may draw hisattention and the attention of the
Members of Gouacil to clause (k) of section 108 of the Trausfer
of Property Act and the definition of the words ‘‘attached to the
earth ' in section 3 of the Transfer of Property Act. 1 do not
say that the section of the Transfer of Property Act relating to
leases is applicable to this Presidency, because Honourable
Members of Council are aware that section 117 of the Transfer
of Property Act provides that vothing contained in the ehapter
about leases is applicable fo agricultural leases, unless it is
specially extended by the local Governmént. To indicate the
principle enunciated by the legislature, I draw your attention
to clause (k) which says: “The lessee may remove, af any fime
during the continuance of the leage, all things which h% has
atfached to the earth, provided he leaves the property in the
spate,in which he received it.” If you turn to clause (b) dealing

9 e 5 et
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with the rights and-liabilities of lessees, the lessee may remove

at any fime during the period of the lease all things which hes '

has attached to the earth provided he leaves the property in the
state in which he received it. The inferpretation of the phrase,
“gttached to the earth ” is ¢ rosted in the earth,” asin the case
of trees and shrubs to which you will find a reference in‘clause
(@), section 3. Thus under clause (%) the lessee may remoxe
at any time during the tenant’s lease all the trees planted by
him. Under this clause he will.be entitled to the full value of
the trees at the expiration of the lease ; but, however, as that
section is not srictly applicable it was considered fair that the
landlord should have some portion of the present value. There-
fore it was, that one-fourth was givea in favour of ithe landlord,
if the tenant does not exercise the right if any, which he may
have, of cutting and carrying them away. 1t would be rather
difficult to maintain that the landlord should have one-half or
any other fixed proportion. One-fourth was fixed as probably
the best solution of the difficulty and we have assigned three-
fourths to the tenant as some inducement to him not to cut
and remove the trees.

The Hon'ble M.R.Ry. C. Vijayaraghavachaviar Avargal :——

-With very great diffidenceandrespect to the learned Advocate-

General I differ from him in the meaning he puts. It is not a.
question of law. But it isa question of the meaning he puts
on clause (k). He says that the lessee may remove the trees.
He begins by defining * attached to the earth” as  rooted in the
earth’ as in the case of trees and shrubs. Clause (k) reads thus:
“The lessee may remove, at any time during the continuance of
the lease, all things which he hasattached to the earth, provided
he leaves the property in the state in which he received it.”
By things which he, the tenant, has attached to the earth, the
learned Advocate-General seems to think that what is meant ig
the things he has and which are attached to the earth. He
makes attached an adjective qualifying the word things.
Uniil he told me this, T thought “attached” was a verb, the
nominative heing he. I humbly submit thatit is a foreed and
violent construction which the Advocate-General has put. Thes

~
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Hon'ble Mr. Sturrock and the Hon’ble Mr. Winterbotham say

» bhat the tenant has a right to cut and carry away the spontane-
ously grown trees during his tenancy. I wish to know on what
evidence they say so. I do not know if there is a little of
evidence to support such a statement. The Malabar custom
is quife the contrary. I shall quote so great an authority as
§r Charles Turner and I shall 5it down. In the list of sugges-
tions he makes for legislation, he records this fact :—*This
might be continued to him,the right to cut down trees of
spontaneous growth, provided he does no injury to the produe-
tive power of the whole.” His suggestion is: If he exercises
this power in land held by the occupancy tenant, ha'f of the
value of timber should belong to the tenant. As a fact he
records shis with his usual energy and eare. Remembering all
the authorities dating from 1798, I demur to the statement of
the Hon'ble Mr.J. Sturrock and the Hon’ble Mr. Winterbotham
that the tenant has-a right to cut the trees of spontaneous
growth. I deny the rightand say he has not.

The amendment was put to the Council and lost. "

Section 12.

The Hon'ble M. R. Ry. . Ratnasabhapati Pillai Avargal ;=
As the Hon'ble My, Vijayaraghavachariar has notified his
intention to move a more comprehensive amendment to this
section, I beg to withdraw mine.

With the permission of His KExcellency the President the
amendment was withdrawn.

The Hon’ble M.R.Ry. C. Vijayaraghavachariar Avargal :—

T beg to move *that section 12 and the illustrations be

omitfed.” I need not detain the Council very long in moving

this amendihent. It is stated that in making calculations for

the award of compensation under thi§ law, if two results are

~arrived at, the lavger result should be given to the tenant.
The section says, “Notwithstanding anything contained in

sections 9, 10 and 11, the amount of compensafion fo be

- awarded for an improvement shall be ascertained in the way
Prestribed by any of the said sections ‘which is most favour-

» S
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able to the tenant.” My amendment does not say that it
shall or shall not be given to the tenant. It would be extremely _
undesirable to state in the Bill what course should be adopted.
It would depend upon circumstances, it would depend upon
the evidence. Let us take an example. If a tenant bappens
to be the mortgagee with a high rate of interest, say 40=or 50
per cent., then 1t must readily be granted that to such a tenant
it would be in the highest degree unfair the higher result
should be given. On the other band, it may be in the case of
a tenant who has spent a good deal of labour that such a
course may be equitable. I say “don’t fetter the discretion
of the Gourt.” We have introduced two classes of tenants—
two classes of people under the term tenant.” [ do not
mean to deprive a deserving tenant of the higher fesu]t. There
may be a tenant who may not deserve it. I hope the Honour-
able Members will leave the Court unfettered. At any rate, [
don’t see the principle of the thing. If there are two
results, I must take it that both the results are good.
We are now preparing elaborate rules for the -caleu-
lation of results. We must take it that we have applied
nothing but equitable rules in making the calculation. If
under one set of rules which we have prepared with the
greatest care the tenant is entitled to one result and if under
another there is another result, what is the principle of giving
the higher result to the tenant? The landlord in Malabar is
unlike ovr Zemindars, the full owner of the soil, and it is too

4la.te to disturb him, If under one section the compensation

be adequate, I do not see why the tenant should have the
higher compensation. T do not see the justice of the principle
and I do not see the necessity for fettering the hands of the
Court.

The Hon'ble M.R.Ry. P. Ratnasabhapati Pillai Avargal,
seconded the amendment,

The Hon'ble Mr. H. M. Winterbotham:—The justice and
the necessity of section 12 seem to me so obvious that I am
perfectly unable to understand the Honourable Member's ob-
jection to it. If he would only read the section and the-twe
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illustrations, I feel almost convinced that he will understand
the necessity for this provision. Take the first illustration.
It is well known that the jack tree is extremely valuable as a
fruit tree and also as a timber tree. As it increasesin years its
fruit-bearing capacity diminishes while its value as timber
increases, and when it aitains to great age its timber zlone is
useful. What section 12 provides is that in- ascertaining the
amount of compensation payable for such a tree the Court shall
caleulate what it is worth as a fruit sree and what it is worth
as a timber tree. If ivis worth more as a fruit tree then the
compensation will be made under section 9, hut if it is worth
more as a timber tres the compensation will be made under
section 10. In the same way the second illustration speaks of
the man whe has planted a casuarina plantation. The young
plants may bs only 2 or 3 years old. Are you going to com-
pensate the man by giving him the value of the plantation as
timberto be cut down and carried away ? It is monstrous to
do that. \We say you must go to the next section and as-
ceriain what is the cost of the labour spent in making the
plantation. The young plants are of no present value them-
selves us timber, whereas the toil expended on them is very
great. We say that he should receive the cost of the toil that
he has expended on the plantation. That is obviously just.
The amendment should of course be rejected.

The Hon’ble M.R.Ry. C. Vijayaraghavachaviar Avargal:—
In the case put forward by the Honourable Member the Gourt
will certainly know under what section to proceed. My
amendment does not deprive the tenant of his benefit.

The amendment was put to the Council and lost.

The Hon’ble M.R.Ry. C. Vijayaraghayachariar Avargal:—
I bey to ropose that in section 12 the words * equitable
under all the circumstances of the case’’ be substituted for

the words “favourable to the tenamt” in line 51; and that

with regard to illustrations, for the words the higher™ in
line 5, page 5, be substituted the word *such” and affer the
Ll

word ““amount’ in-line 6 be added the words “as the Court

» may find to be most equitable.” I need not repeat the reasons
. = =k
° ;s » ] L
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that I have already given. The reasons that T have already
advanced are sufficient "to show that the Courts may be
entrusted with the duty of finding out under what circums-
stances the higher compensation would be equitable and in
what circumstances it would not be. On the other hand a
hard and fast rule might wérk a great hardship. As in the
case of the money lender which~I have already pointed out,
he would be getting moneys to which he would not be entltled
either in law or custom,

The Hon’ble M.R.Ry. G. Venkatawratnam Pantulu Garu
seconded the amendment.

The Hon'ble Mr. H. M. Winterbotham :—I do not think
that I need add anything to what I hayve already ,smted.

The amendments were put to the Council and lost.

Section 13. 4

The Hon’ble Mr. H. M. Winterbotham —Section 9 applies
to fruit trees in bearing. Section 10 applies to timber trees or
other useful trees or plants. Section 13 applies both to bearing
{ruit trees and to timber trees belonging to the landlord, i.e., not
planted by the fenant. As it stands, section 13 repeats the wor-
ding of section 10, and it might be argued that it accordingly does
not refer fo the fruit trees to which section 9 applies. Toremove
possible doubt it is desirable to insert the words ‘ or fruit
between the words “ timber” and “ trees,” and I beg to move
this amendment.

The Hon’ble M.R.Ry. G. Venkataratuam Pantula Garu:—
I beg to second this amendment.

The Hon'ble M.R.Ry. C. Jambulingam Mudaliyar Avargal :—
Hor the reasons I have already stated @ extenson connec-
tion with clause (k) of section 4, T oppose this amendment.
This section by the introduction of the words * or fruit” as
proposed by the Honourable Mover of the Bill taken in con-
nection with clause (k) of section 4, makes my interpretation
absolately certain that a lessee of a fruit garden reaping the
fruit year after year will at the end of the term, say 12 years,

~
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claim the cost of maintenance and protechion, watering and
. manuring for these 12 years though all the time he has
been enjoying the fruit. If it isleft asit is, namely timber tree
or other useful trees, it might be as I have stated in con-
nection with section 10, that the cost of maintenance and
the lakour would be very inconsiderable as it will be only
to keep the cattle and goats-away from them. Bub if you
atd fruit trees to section i3 and say that the proper compen-
sation is the cost of maintenance and protection of such frees,
that section taken in connection with clause (k) of section 4
leads to the undoubted conclusion that that person who is the
lessee of the fruit bearing garden may at the end of his tenancy
claim the cost of his trouble for watering and manuring, which

is a very inequitable provision.
when I was discussing clause (k) of seetion 4 that in practice
Courts will never grant compensation calculated on that basis.
No douht such a decree has not been passed hitherto and no
Court will take that view. Bub if you introduce *“ or fruit’’ into
the section, the Courts will be bound to take that view. For
the same reasons as I have 'a,h‘éady stated n extenso, the words
“or fruit” should not be introduced; if this phrase is introduc-
ed, T am sure it will lead to serious consequences and startling
results, and Courts will be compelled to pass a decree which
this Council never contemplated and even the Honourable
Mover never contemplated. :

Of eourse it was suggested

The Hon’ble Mr. H. M. Winterbotham :—With due defer-
ence to the Honourable Member I must hold that the Courts

will not be compelied to do anything of the sort. As I have
already pointed out, protection and maintenance is only pre-

sumed to be an improvement until the contrary is shown. Let

us in the firgt place suppose that the tenant has spent nothing
on the trees and there has been no cost.” The Court will find
in such case that such protection anéd maintenance is not an
improvement, and if by any chance it is held to be an improve-
ment he has spent nothing on the trees and therefore h& will
g¢ét nothing.

-

: : ha ) 7
That is my argument for saying that the land-
lordjs perfectly secure. If the trees were in bearing at the

®
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beginning of the lease, and if the tenant has taken no unusual

steps for maintenance and protection, the Court will hold that,
there bas been no improvement. But if he has taken unusual

steps, if he has expended an unusualamount of labour in protect-

ing and maintaining the trees, then he may fairly be regarded

as entitled to compensation. In either case the landlord is

perfectly secure. i -

The Hon’ble M.R.Ry. C. Jambulingam Mudaliyar Avargal:—
With vour Excellency’s permission I submit that the Honour-
able Meniber has not followed my argument. In the case of
the fruit bearing garden it is not that the tenant spends
immensely or not for watering and manuring, What I
submit is that the whole of that is covered by the tenancy.
He pays rent and he should not be specially entitled for any
cost of maintenance and protection. If he spends nothing there
is no grievance. But he spends a month or two in watesr-
ing and manuring ; he has for his benefit the excess that he
derives every year after paying his rent. His profit covers
the cost of watering and manuriig. He cannot say that he
could destroy the garden and that because he has preserved
it he is'entitled to the cost of protection. His proper remunera-
tion is his profit. y

The Hon’ble Mr. H. M. Winterbotham :(—I must again
explain that, under the circumstances supposed by my Hon-
ourable friend, the Court will hold that the equivalent for pro-
tection and maintenance is the enjoyment of the usufruct and
will not grant any compensation. . . 5

The amendment was put to the Council and agreed to.

Section 14.

The Hon’ble M.R.Ry. C. Vijayaraghavachariar Avargal:—
The next amendment to omit this section alsostands in my
name. When I sent in the list of my amendments I had a
sort of vague and indefinite hope that some of the important
ones would be carried; and as they have nofi been carried I
beg to withdraw this amendment. - I thought this amendment
would be necessary, but ag my other amendments have been
lost, I don’t want to press this amendinent for my own regsons.
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With the permission of his Excellency the President this
*amendment was withdrawn.

Sectron 15.

The Hon’ble M.R.Ry. C. Vijuyaraghavachariar Avargal :—
I beg fo propose that in sub-section (1) after the word “ may ”
in line 32 be added the words in communication with the
High Cours” The amendment I propose is the restoration of
clause T to where it already existed in the Act which we are
now amending. The expression is taken literal'y from the Act.
Sub-section (2) of section 6 says, *“ The Governor in Council
may, in communication with the High Court. order tables, ete.”
In the Bill “in communication with the High Court” has
been omitted® My amendment is that thut expression should
be restored. Nothing has been said in the course of the
debate to show why the influence of the High Court should be
excludell. Nothing has been said in regard to it in the Select
Committee’s report, nor in the Statement of Objects and Rea-
sons, nor in the course of the debate sinee this Bill was introdu-
ced The introduetion of the phrase I have quoted would be
very healihy as the High Court with their ¢ xperience of cases
coming from Malabar wiil be abie to make valuable sugges-
tions from (ime to time and the executive Government in
conjunction with the High Court might frame tables which
would be far more reliable and healthy than if left entirely to
the Collector’s establishment in the district and the Secretariat
of Government. I humbly submit that my amendment may
therefore be passed.

The Hon'ble M.RRy. G. Venkataratnam Pantulu Garu
. seconded the amendment.

The Hon'®le M.R.Ry. V. Bhashiyam Aiyangar Avargal:—
I think the amendment is not founded upon any principle.
It is strange that the High Court should be consulted as to
the prices of coconuts, arecanuts, pepper and paddy in Majabar
or, the eost of cultivating and harvesiing a crop of paddy or
of planting, protecting and mainfaining coconut trees. I
thay*no doubt, happen that one of the Judges of the High

L
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Court may be one who has had considerable experience in

Malabar. That may or may not be the case. I thick on. '

principle it is quite wrong to throw such a responsibility or
assign such duties to the Horourabls the Judges of the High
Court. I may meuntion that these cases of compensation gen-
erally come before the High Court only in second &ppeals.
They would rarely have to decide the price of coconuts, pepper
or paddy upon evidence. I think the amendment proposed is
one which could not be accepted.

The Hon’ble Mr. H. M. Winterbotham :—1 agree with the
learned Advocate-Genersl in the reasons he has given in op-
posing the amendment. 1 do not think 1 need say anything
more on the subject. ;

The Hon'ble M.E.Ry. C. Vijayaraghavachaviar Avargal:—
I do not say anything of the propriety or the impropriety of
consulting the High Cours, but if T err at all in moving my
amendment I ere in company with the framers of the previous
Act. The framers of the previous Act did not cousider it an
impropriety to lay down .that the High Court might be con-
sulted. I cannot well understand why such a strong ohjection
should be taken to the connection of the High Court in the
matter. I perfectly agree that the High Court, or for the
matter of that His Excellency the Governor in Council, would
not know the prices of paddy and so forth. I do not know how
it looks more ridiculous when it applies to the High Court than
when it applies to His Excellency the Governor in Couneil. Inf
both cases it comes from village officials. How is it more
ridiculous if the High Court'is called upon to give its opinion
than His Excellency the Governor in Council is cailed upon to
give an opinion ? In the preparation of these tables some sort
of principle has to be applied. - Various prices prévailing in the
various loclities w1l haye to be obtained, an average will have
to be struck and tables will have to be prepared. Tt is in this
conrection the opinion of the High ‘Court would be most
healthy. e 33

The amendment was put.to the Couneil and lost. o e
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Section 16.
» The Hon’ble M.R.Ry. C. Vijayaraghavachariar Avargal :
My next amendment is that the following wordsbe omitted in

lines 5 and 6 of section 16:“In respect of any prodnet for
which no table showing the price has been published.”” This
amendn®nt involves no principle and is merely verbal. T
wogld leave it to the Honourable Mover and the Advocate-
General to say whether they will accept it or not. The mean-
ing of the amendment would be clear if we read together
sections 15 and 16. In section 15, sub-section (2) says that the
tables prepared by Government—now without the assistance
of the High Court—shall be evidence, but that that evidence
may be rebutted by the avernge price as provided in section 16.
But when we @ to section 16, it says: “In respect of any
151‘0(1\10’0 for which no table showing the price has been pub-
lished, the Court shall adopt as the money value for the purpose
of award™g compensation under section 9, ete.” 'Thatis tosay
the Courts will be precluded from going into evidence where
tables are published. The previous seefion says that wherever
tables are published that evidence can be rebutfed. This will

mislead the Courts.

The Hon'ble M.R.Ry. V. Bhashyam Aiyangar Avargal —1I
will second the amendment if my Honourable friend wili move
the amendment in a modified form which I suggest ; that is,in.
section 16, after the word « published” be added the words
“and whenever the presumption under secticn 15 as to price is
sought to be rebutted.”

The Hon’ble M.R.Ry. C. Vijayaraghavachariar Avargal :—
I have no objection to adopt it.

The amendment as thus modified was put to the Coundil and

agreed to. - > ®

Section 18.

The Hon’ble M.R.Ry. R. Ratnasabhapati Pillai Avargal :—
o b_eg to move fhat section 18 be omitted and that sections 19
and 20 be numbered as secfions 18 and 19. In moving the

omissien of this section I may quote vo less an authority
. 7 _ i
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than the Select Commirtee itself. The Select Committee has
stated in its report that it was not without considerable hesita;
tion that it retained this provision. I do not think that the
quantity of tree-planting is a matter which can be regulated by
statutory regulation. The quantity to be planted depends
upon conditions of climate and soil. The more ecrowded the
trees are, the less productive they become, and the amount of
compensation will be proportionately reduced. In the long run
matters will adjust themselves. The impracticability of laying
down a hard-and-fast rule will be obvious from the instance
cited by the Honourable Mover in introducing the Bill, of the
late Collector of Malabar, Mr. Logan, having found no less
than 433 coconut trees on three-fourths of an acre.

The Hon’ble Mr. Winterbotham :— Not coconut trees, but
trees of sorts.

The Hon’ble M.R.Ry. P. Ratnasabhapati Pillai Avargal:—
The Select Committee could not obtain the standard as regards
the pepper vine. Therefore they omitted it. The matter may,
I think, be left to the discretion of the Court espeeially as no
tenant will be acting against his own interests by overplant-
ing, when he knows the more the planting is, the less produc-
tive the trees will become and that will naturally result in the
reduction of compensation ‘

The Hon’ble M.R.Ry. C. Vijayaraghavachariar Avargal
seconded the amendment.

The Hon’ble M. R.Ry.C. Jambulingam Mudaliyar Avargal :—
I oppose this amendment. The whole scheme of this Bill is to
calculate the compensation on the number of trees in a garden
and the probable life that each tree might have or the gé,rden
might have ; and the compensation is based upon certain caleu-
lations resulting in the present value of the garden. That being
the case, there will be the strongest temptation at the fag end
of a tenancy to stick in a number-of arecanuts and just allow
them to grow for two years and eclaim compensation. The
result in this case will be disastrous. Hach acre or a given
extent of land is capable of bearing or taking a certain number
of trees and planting over that is ruination to the plantation

~
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itself. That being so we must prevent the temptation on the
partof the tenant tostick in more nuts. The temptation will be
to put in more nuis and raise a bigger garden with a larger
number of trees so that he may have move money. That will
be in the long run injurious to the interests of the tenant. If
the obfection were only taken to the schedule giving the
nq‘nber of coconut trees, jack trees and arecanut trees thab
a garden is capable of taking, or to some figure that is given, or
suggested that these figures be omitted and the Court be given
the power in each cass according to each locality to judge as o
what wounld be the probable number of coconut and arecanub
trees and jack treesthat might be planted in acertain area or
that the legislature need not fix the number, T can quite under-
stand it. ,Bue if the whole section is to be omiited then
the principle of taking into cousideration overplantation and
calculating compensation on the basis of such overplant-
ation arel the injury likely to be done to the garden is taken
away and the landlord is in a serious position indeed. There-
fore, I strongly oppose the omission of the whole section, but
if the amendment comes in any other amended form the Coun-
¢il may covsider it.

The Hon’ble M.R.Ry.P. Ratnaqmbhapatl Pillai Avargal :—
I take the suggestion of the Hon’ble Mr. Jambulingam
Mudaliyar .and move for the omission of that portion of the
seetion relating to the number of trees. The section as amend-
ed by me will run as follows :—

“ When trees are planted in excess of the customary scale,
the Court, if satisfied that, in the circumstances of the particular
cage, the Jand is overplanted, may, notwithstanding anything

- hereinbefore contained, either refuseto grant any compensation,

or maygrant gompensation at a lower rate, for so many of the
trees as are in excess of the customar v scale.”

The Hon’ble Mr. J.  Sturrock :—It seems essential to retain
the words * and are immature " at the end. : »

Tbe Hon’bleMr. H. M. Winterbotham . —I think there seems
tc-be a misunderstanding as to the ob]ect of this seetion. The
) i —
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Act provides that the Government may prescribe fables under
which the Courts shall, in theabsenceof evidence to the contrarya

. award eh)mpensibion ab certain rates. Suppose the Governument

prescribes a table that for every cosonut plant the compensa-
tion shall be As. 4, and suppose that on the termination of the
lease the tenant, with a view to obtain this eompénsation,
shonld sfick in 1,000 plants before he is evicted. If it ware
not for this section the Court will be ecompelled to give him
As. 4 for each plant. That is what we have sought to avoeid
by this sestion. I have noobjection to accept the amendment
that the whole seetion be omitied, but I cannot for a moment
agree to the second amendment for the reasons that I have
already stated, because the whole abject of the section would
be lostiand ‘we should open up a wide field o dispute as to
customary scales.

The Hon’ble Mr. H. P Hodgson : —1t is highly desirable that
this seetion should be retained in some form or another for the
protection of landlords. I quite follow what the Hon’ble Mr.
Jambulingamn Mudaliyar has said. It is well known that only
a certain number of trees can be profitably grown on a given area
of grdund. Of course, there are different classes of trees for
which these numbers would vary. It is quite possible that
such a case as the one which the Hon’ble Mr. Jambulingam
Mudaliyar has pointed out might arise, that is, a tenant about
to relinquish his oceupancy might put in a very large number
of plants which could never grow into mature trees and which
are practically of no real value, but for which he might ge.t
compensation at the rates provided for in the Aet. I think

therefore it is highly desirable that this section should be
refained in some form or another.

The Hon'ble M.R.Ry, P. Ratnasabhapati Pillui Avargal:—
I quite understand tne principle embodied in this seetion. The
Select Committee has expressed itself with very great diffidence:
“Section 18.—In section 18 of the amended Bill we have,
not without considerable doubt, retained with some modifica-

tions the provisions of section 15 of the original Bill againgt
overplanting. Trget
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“We have omitted pepper because our informafion as to
fhe proper number of vines, or standards, to the acre is very
defective

« We have raised the number of coconut trees per acre to
120, which is by general repute the usual number for a fully
plantedgarden. We ha,ve‘ra.ised' tire number of jack frees from
30eto 60. Hven this larger figure gives an area of over 80
square yards per tree—an arvea which ouly the finest trees
would occupy.”

The Select Committee has been acting upon a general notion
which may be correcs or fallacious. The Select Committee

has not had sufficient data to fix the number of trees which.

should be planted on each acre. Seeing that the Select
Committee has not had definite data—nor is it possiblefor it to
have such data—the Courts should be empowered to exercise their
discretion so that they might take into considerstion the eir-
cumstances of each case and see whether there has been deli-
berate overplanting on the part of the tenants. That the hands
of the Courts should be tied by a hard-and-fast rule as regards
the number of trees fo be planted is a procedure that is hardly
tenable.

The amendment was put to the Council and lost.

The Hon’ble M.R.Ry. C. Vijayaraghavachaviar Ava.rgnl,:._
I beg to withdraw my next amendment, viz., that the section
18 be omitted.

With the permission of His Excellency the President the
amendment was withdrawn. .

The Hon’ble Mr. H. M. Winterhotham :-—I beg leave to
move that the Bill as amended by the Select Committee and the
Council be now psssed into law.

The Hon'ble Mr. J. Stusrock : —I beg to” seeond the motion.
The Hon’ble M.R.Ry. C. Vijayaraghavachariar Avargal:-
I shall not detain the Council verydong. All that T ha.ve.ha,d
to say [ did say when the Bill was first introduced. The whole
situation briefly stands thus. In a few minutes we shall have

‘added 1o the statute book of this Presidency a statute specially
- » ; AT
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applicable to Malabar. This is aspecial law indeed. Apart from
the complicated provisions introduced into the Bill, one leading
idea that pervades the whole is to restrain the landlord in turn-
ing out the tenants by placing difficulties in his way. Af all
events that is the origin of most of the provisions, disguise it
how you may. The Government or the chief executivé officers
of Government as opposed to the Judicial officers of Govesn-
ment somehow have a faith, an unproved and unproveable
faith, in some sort of counnection between the oufrages by
Mappillas in Malabar and ‘an agrarian discontent, whatever that

discontent may be. If, on the former occasion, I tried to show -

that there is no evidence to connect the Mappilla outrages with
any agrarian discontent that may be found to exist in Malabar,
the lot of objections that have subsequently been ressived both
from the tenants and the advoeates of tenants on the one hand
and from jenmis and others inferested in the preservation of
janmam rights in Malabar on the other hand, all follow the lines
I took. As regards the Mappilla outrages I emphatieally deny
that there is any connection between them and any agrarian
discontent. Agravian discontent in Malabar, it seems to me, is
a creation only fifteen or sixteen yearsold. So far as the records
can go, we have got a very gnod account of the land tenures of
Malabar for over one hundred years. Books, cenfuries old,
have been consultedand examined by every able man including
Sir Thomas Munto. They have come te the conclusion which
is embodied in two passages given by Sir Charles Turner
which I beg leave to quote. Quoting from the minute of Lord
William Bentinck, he says “the righus of landed property and
the division of the produce of the soil between the landlord and
the tenant are in  Malabar perfeetly defined and confirmed by
immemorial usage.” Theu elsewhere in another passage Major

P ¢
Walker, oneof theeaxly brave explorers, observes: “Innocountry

in the world is the nature of species of property better understood
than in Malabar nor its rights more tenaciously maintained.”
Tha3 being so, in some ways, to me mysterious, the discontent
arose and T notice this discontent was confined to the executive
officers only, and of these the first person was Mz Logqn, tl_}e

;
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Collector of Malabar. He himself was appointed to examine
» into the grievances of Malabar and on going into the records
submitted by him I find that an initial mistake was made by .
him in the enquiry. From the scope of his enquiry he excluded
those people who would be able to give very good and disin-
teresfed evidence. But in order to prevent agitation, he invited
She evidence from those persons only who had grievances.
The result was that he heard one side only. That was the
side of the tenants and their representatives. Having heard
only that side he made the veport. This report was placed .
before a committee. Curiously enough, the constitution of
the committee is somewhat inferesting. I cannot give the
exact passage about the constitution, but the committee in their
own langua8e admit that there was no representative on the
com mittee of the jenmi’s rights. That admission is, to my mind,
a fatal admission that ervery one of them approached the »
questibn with opinions previously formed. So that the vesult
of the enquiry did not take us beyond the report of Mr. Liogan.
That is this agitation was thus started and enquired into by
Mr. Logan; the tenants’ men were on the committee who
admitted that there were no representatives of the jenmis’
rights and that they entered upon the investigation of the
question with opinions previously formed. One member of
the committee was Mr. Wigram who has already written a
book in which he has expressed himself strongly and he made
converts, if conversion was needed, ofhis colleagues to his views.
On the other hand, they had to combatseries of facts__hard facts
recorded as I have stated—Dby the earlier rulers at a time when
there was no Suez Canal and when they were all mueh more in
touch with the people of the land. I do not mean any disves-
pect to our present rulers. But paradoxical though it might
look, yet s is a fact that you do not know us as well as your -
ancestors knew us one hundred years ago. Those gentlemen
with a knowledge and with a spirit®of enquiry rarely equalled
and never surpassed.by the present rulers ascertaiped and
recorded facts necessary for a satisfactory revenue administra-
tion of the province. Then followed the Courts established by
* British Government. These Courts, be it remembered, so far
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as Malabar is concerned, were almost entirely? manned by
tenants’ men. As I stated on a former occasion the jenmis in
Malabar consisted chiefly of Rajas, Nambudri Brahmins, and
a few fictitious persons that is temples, These gentlemen have
not taken to British civilization and have no representative in
offices, Courts and elsewhere and their rights were never piesss
ed Dbefore Government. On the other hand, the tenants’ .
class, to which my esteemed friends the Nayars and Menons
belong, put forward their cause with an amount of intelligence
and pertinacity, worthy ofadmiration indeed ; but that prevent-
ed the Government from hearing the other side, as it ought to
in making a legislation of this kind, with the result that those
that were in contact with the educated classes of the district
were in the hands of tenants’ representatives. Aud vet the
Munsifs and Sub-judges so far as they came from Malabar were
from the tenants’ class ;and it is curious to see that the executive
officers of Government object to the land tenures of Malakar as
judge-made law forgetting that the judge-made law took its
foundation from the tenants, that is Munsifs and Sub-judges.
How they came to the conclusion that the judge-made law was
not in accordance with the eustoms of the land I tried toget at,
but I was unable to find any evidence o show that the court-
made law is otherwise than in accordance with the evidence
and usages recorded by brilliant men whom I have already men-
tioned before, including the joint Commissioners, very able men
who created not but found. In 1881, an enquiry was started
with the result that there was the Act I of 1887 and we are .
now amending that Act. Before the people knew the full scope
of that Act and beforethe Courts understood it, there rose a ery
to the effect that the Act did not work well and the agitation
was kept up for some time, the result being the present Bill.
This Bill is intended to stop evietion ; but I am afraid that this
Bill will not achieve one or two of the objects in contemplation
of this Counecil. On the other hand, it would produce heart-
burning and a great deal of discontent ; divide class from class
and possibly, far from enabling the Government to cope with
the special situation in Malabar, may add to its troubles. If it
is true that Mappilla outrages have nothing whatever to do
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with agrarian discontent, then so soon as they shall learn that

in making this special law which practically puts more money
~ into the pbckets of the tenants, taken out of the pockets of the
jenmis, we had in view that the troubles would be put an end
to; we give an additional inducement to these great boys—us
the name ¢ Mappilla” impligs —and these sturdy boys will take
® this additional inducement not to behave better but to behave
worse because it gives them money in addition to the advantags
of going to heaven. As regards the administration of the
measure I am sorry fio say that it will not work well. There
are so muny provisions in the Bill for the calculation of the
compensation, for the ascertaining of the number of trees, of
the fruit- bemmg trees and the average produce, that I wonder
whethet it would be possible, with all the precautions which
you have now given and which the Government may give, to
work it well. There is one thing to which I mwst call the
attention of the Honourable Council specially. The Govern-
ment of India has been modifying the Indian Contract Aecf in
order to give special powers of discretion to Courts of justice in
view to give them more equity jurisdiction in dealing with con-
tracts. If you read the debates of the Governor-General’s
Council you will find that this was really intended to protect
the borrowing class from the lending class. There can be no
disguising that that was the real objec:t of the extension of ‘the
principle that already existed in the Contract Act. We now
find that the expression “undue influence ™ has been so defined
as to cover a numoer of cases to which the Courts will have
power to give relief, as Courts of Equity in England do, in cases
where they believe that bargains were unconscionable. By a
strange process we have reversed this in the special law. If
you take the Contract Act, the man that needs help is the
weaker and the help is to be given to the borrower. The man
against whom the Court is asked toagive help is the lender. In
Malabar, the borrower under the nrame of jenmi is a landlord

and the lender under the name of kanomdar is the tenant.

~We place the lender of the money in a helpless position. The
Government of India places him in a dominating position and
hopes to rglieve the borrower against any unconscionable bar-

-
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gains which this man might have entered into with him. We
have reversed the whole thing and placed the lender under the
name of kanomdar, that is the tenant, in a dominating position
and he is to be relieved and he is to get an amount of money
along with the poor houseless menials, the real tenants, the
agriculturists, who really cultivate the land. This man urder
the name of the kanomdar, the sowear, takes the rent from the
man who is a poor tenant. This man takes rank with him and
is to get the benefit which was intended to be given to the
tenant proper. Reading all the papers connected with Mr.
Logan's commission, the real object was to give relief to the
actual cultivators and occupiers of the land. But the hard-
headed logic of somebody introduced money-lenders. On the
whole, the question is whether such a Bill as this s fyir and
equitable ; nowhere have we any provision in this Bill against
excessive compensation being got from the landlord. No doubt,
there is section 14 in which the ingenuity of the Select Gom-
mittee has provided that the Government, in order that the

whole complicated machinery might not do any harm, might -

prepare maximum and minimum rates forcompensation. Upon
what basis they are to do it, the section does not say. What are
their bases to find the maximum and minimum compensation—
terms which have a great meaning with mathematicians ? The
whole Act is a clumsy machinery and as it is bound to burst
it is not in the power of these governor balls to make it work
well. T do not think that this Bill will achieve the object in
view. A more statesmanlike law founded upon real facts willk
soon have to be placed on the statute book for Malabar.

The Hon'ble Mr. H. M. Winterbotham:—1 do not think it
necessary tomake any reply, because the Honourable Member’s
speech, as far as I can understand it, is a divect attack on the
principles of the Bill, and the time for such an attackds passed.

The motion was put to the Council and agreed to.

-
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- APPENDIX C.
Fort 8t. George, February 25, 1910.

No. 116.—In exercise of the powers conferred on him by
sub-section (1) of section 15 of the Malabar Compensation for
Tenants’ Improvements Act, 1899, the Governor in Council has
framed the following tables for the purpoese of determining tha
amount of compensation to be awarded under the said Aet :—-
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I.
Prices of coconuts, arecanuts, pcppw' and paddy.
g:;(g:' | :}111;35: Peppel . Paddy, second sort.
|
: e e e e
Aran = 5 | i '? g_{: 3\ Equivaleut in lsecal
L2 e s e e G measures.
e gé"aﬁ;al e
&2 Ag | g ‘§§ 85! Name of Number
= = | Sl L of
, = = TZ e :z.‘ measure. | oo es
! ‘ SRR s b 1 A g e et s
1 ' 2 3 fipis ns o 6 7
-— L “ diot A A N
SRS A PR AP IRE SR
Chirakkal taluk— ~ | [P
Taliparamba  Deputy 83 110{1 800 50 1844 Dangali 1376
Tahsildar’s division. {
Remainder of the taluk. | 34 40/ 2 40 |0 50| 1506 Mecleod sseer- 12-94
Kottayam taluk-— |
Kuttuparamba Deputy 30 70 1 90 0 50| 1339 Dangali 10-82
“Tahsildar’s division. I [ |
‘Remainder of the taluk. 80 3 0} 1 110 ' 0 50 1580 Mecleod's seer, 42:84
Wynaad taluk—
Vayittiri Deputy Tah- 48 150{3 10 0 70 %
sildar’s division. :
Remainder of the taluk. | 41 40 2 50 0 50 32°60 | Seer 38:80
Kurumbrandd taluk— [ ; | |
Quilandi Dsputy Tah- 25 70 2 000 50 1746 Do. .o 2862
sildar’s division. | i
Remainder of the taluk. ' 26 20 113010 50 1980 |Mecleod’sseer 1569
Calicut taluk 27140/ 2 700 60| 17:88 HaliMcleod’s| 2931
seer. |
Ernad taluk— | | 5
Tirtrangadi Deputy | 2412 01150 | 0 50 24:51 | Seer 19:45
Tahsildar’s division. ‘
Remainder of the taluk. 85 30 1140 0 50 19:98 | Do. 2350
Ponnani taluk—
Vettatpudiyangddi De- | 24 90 2 90 0 70| 2370 | Do. 356:37
puty Tahsildar’s divi- ‘
sion.
Chavakkad Deputy 27 30 2100 |0 50| 924922 | Do. o L6
Tahsildar’s division. ‘ |
Remainder of the taluk. 28 2 0‘ 210 0 ; 0 60 2258 HalfMecleod's| 3701
| seer.
— Walavanad taluk— ‘ G|
Ottappalam Deputy | 85 60 2200 |0 60 2052 Mcleod’sseer 12:58
Tahsildar’s division. ‘ k
Remainder of the taluk. | 81 7 0 1 14 07! 2528 Do. 20°72
Palghat taluk— | [£4)
Alattur Deputy Tahsil- | 37T 60 8 40 0 70 2269 &
dar’s division, { ! |
Remainder of the faluk. | 86 12 003 80 0 60| 2360 |Mcleod’sseer 1950
Cochin taluk o 8T 9008 00 ' 05160 15°85 | Nali 3962




APPENDIX C. 1:5i;

11.

Cost of cultivating and harvesting a crop of paddy.
(a) In the Wynaad taluk—Rs. 4 au acre.
(6) In other taluks.

Taram. (i) Wet lands. Cost per
b acre.

& RS. A. P.

~]1 53 e % el 8 Bt (3

9 7 i S 1 i i G080

® 3 i o o K= 52 s g =0

4 ‘ » : . 10 0 O

5 3 Z 8. -8-0

6 e 7 a T <05 20

T ” ¢ 5B L0

8 5 i 3 4710700
(ii) Modan (dry land paddy) Jands

1 o Ve . . 6 0 O

2 : s S s i 512 0

3 < X 5 8 0

PLeSE : 5 00

52 = £ 4010

6 : 8 =100

111 .

Cost of planting, protecting and maintaining a coconut tree, an arecanvt tree,
a jack tree and a pepper vine until the tree or vine is in bearing.

Name of tree Area. - Cost.
or plant.
Coeconut .. 'The whole district except .. Rs. 2-12-0

the Wynaad taluk.
JIrrlga.ted tree, 12 annas.

Arecanut o Do. Unlnlgated tree, 2 annas
{ and 6 pies.
Jack tree .. The whole district .. Rs. 2-2-0.

Chirakkal, Kéttayam and 6 annas.
Pepper vine .. Wynaad taluks.
Other taluks o .. 3annas and 6 pies.

IV.

Cost of pmtectmg and mav:ntmmng a coconut tree, an arecanut tree, a jack tree and
a pepper vine for one year when in bearing.

Name of tree Area. Cost.
' or plant.
Coconut .. The whole district .. 2 annas and 6 pies.
. lIrtigat.ed tree, 1 anna
Arecanut ] Do. ; .+ 1 and 8 pies.
~ lUnirrigated tree, 2 pies.
Jack tree i Do. » 2 annas. -

Chirakkal, Kottayam and 1 anna and 6 pies.
Pepper vine .. Wynaad taluks.

Other taluks'_ e .. 6 pies.
: w. S. MEYER,
. Chaef Secretary.
2 [Fort St. George Gazette 1-3-1910, Part I, pp. 270-72.]
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Schedule showing the present Value of an Annuity of sums from
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D.
one pie o Rs. 100 for from one to fifty years, and in perpetuity,
per ceft. per annum. ;
|®
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Schedule showing the present Value of an Annuity of sums from
ati the ratl of six
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one pie to Rs. 100 for from one to fifty years, and in perpetuity,

- ;
per cent, per annum—continued.
-
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Schedule showing the present Value of an Annuity of sums from =
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33 years.

32 years.
33

31 years.
32

i
|
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30 years.
31

29 years.

|

Ll
per cent. per annum—continued.
L ]
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one pie to Rs. 100 for from ouve to fifty years, and in parpetuity,
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Schedule showing the present Value of an Annuity of sums from
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AR at the rate of six
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one pie to Rs. 100 for from one to fifty years, and in perpetuity,
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Schedule

APPENDIX D.

showing the present Value of an Annuity of sums from one pie
to Rs. 100 for from one to fifty years, and in perpetuity, at the rate
of six per cent. per annum—concluded.
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