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PEBFACR. . 0t an

B

As the Malabar Tenancy Act is a new statutory law,
no words are necessary by way of explanation for the appear-
ance of this book. Besides stating and explaining the tenancy
law, I have endeavoured in the short compiés of this book, to
show what, in my humble opinion, that law ought to be.
Some may say that the latter work is beyond the scope of an
ordinary commentary and that in pursuing it, I have unneces-
sarily increased the bulk of the book without adding to its uti-
lity. My only explanation is that my aim is to produce a
work which will be something more than a mere practitioner’s
hand-book. The provisions of law contained in the Act are
s0 entirely new that it is impossible to write a useful com-

-mentary without offering ‘some cons‘ructive criticism of the

many complex principles embodied or dealt with in it. I have
given a short history of the Tenancy question in order to help
the student and the practitioner in the constraction of the
Act.

5th February 1931, "1I'. Govindan Nair,

A






INTRODUCTION.

The law of landlord and tenant as understood now is
of comparatively recent origin, As a part of the general law
of property, it has passed through the same stages of develop-
ment as the substantive law of property itself. Property in
land is a legal conception of slow growth, In primitive
societies rights to landed property depend upon certain con-
ventional arrangements rather than on definite laws and
formal documents. Ownership of land is seldom vested in
individuals, land being a partnership coacern in which one
member pr body of membars generally called the sleeping
partner claims certain payments from the cualtivator who may
be called the working partner. The member entitled to
these payments is sometimes the State, but if the State has
conferred the right of collecting these payments upon another,
the latter acquires a right which may become in course of
time & right of ownership, “more or less definite, more or less
absolute.” The partnership will consist of three members if
the conferee of these powers is under an obligation as is
usually the case to make certain payments to the ruler of the
State. In such as a case, two of the partners will be sleeping
partners. If the sleeping partner who is generally called the
proprietor or landlord is restrained by the convention from
arbitrarily evicting the cultivator, the partnership is a free
partnership of members having almost equal rights and he
can hardly be called a ‘landlord’ nor is the word ‘rent’ really
applicable to the paymeunt due from the cultivator as that
suggests the use of another’s land which is hardly the case in
the case of such a partnership. It is only a payment which
uader the constitution of the partnership he is liable to make
from the gross proceeds of the partnership property. *

Marshall “Political Economy”.
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Property in land.ds also acquired. by conquest. Here
land is forcibly taken by the occupier and’ appropriated by the
conqueror. The cultivator is not always ousted. The con-
qieror who becowmes the ‘lord’ the soil or landlord leaves the
siibjected people in actual possession of the land. The same'is
the case when owing to unsettled conditions the weak has'to
seek the protection of a neighbour who is powerful -enough to
render him assistance in eritical times, ~In:.such cases, the
cultivator becomes a ‘tenant’ who agrees to certain: terms
imposed by the congqueror. -

In not a few cases, religioas considerations prompted
people to make free gifts of lands, Here the donor v'oﬂ]uxita_,ri‘ly_
chooses to hold his lands under the danee who 18 supposed to .
h_‘a.ve peculiar powers of protecting his person or propetty or
saving his soul. |

In all such cases there is at first no right of evietion
implied nor is the idea of partnership necessarity excluded.
The change is due to time and cireumstances which have
moulded the development of the law of landlord and ‘tenant.
The law rega'ating this relationship is not a law of free growth
Sir Frederic Pollock shows how contract which, in so far as it
was express, was drawn up by landlords so as to ‘suit their
otwn purposes came o be strictly interpreted by Judges and
how customs which primarily governed these . relations could
not be proved to the satisfaction of J adges who called for
stirict proof of them. = Similarily, executive action and legisla-
tive interference proved aft first detrimental to the interests of
the tenants. - : : " T

The result of alt this was that the important rights
given to the tenant by contract and custom-and even by. law
were gradually lost as a result of the changing times which
gave rise to the rights of the rent-receiver.
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Tndian Tenancy law was no exception to this, not
eseaping from any of the eyils mentioned above. There was
an additional complication here arising out of the foreign
domination to which the country was subjected from time to
time during the course of her long and chequered history.
From this originated the novel and pernicious  theory ‘that
the ownership of the soil in Indian lay in the sovereign power-
a theory that is not supported by any principle of the law of
any civilized country; ancient or modern, and which is there-
fore rightly diseredited now. . What was formerly ¥y an impost

.lerwed by the State for administrative purposes or a share of

the produce of land due to itsruler as the. protector of the
countrysand its people became now a fixed demand, more or
less arbitary, exacted by the conqueror or his representatives
and aséi;gnees not necessarliy or solely for any such protection
rendered or required and what was in most cases a simple
partnership became an undivided ownership ' more or. less

‘absolute, but the cultivators were not under normal conditions
"depuved of hhelr customary rights.,

Bt ‘when the Bast India company assumed responsi-

‘blity as the ruling power, the question of regulating the pay-

ments due to the State came up prominently for consideration
and when by the Permanent settlement, proprietory rlghts
were conferred upon a large number of middlemen who thus
became landholders, power was reserved to make provision
for the protection of the rights of ryots and other cultlvators

These rights of the cultivators came to the threatened
both by the slow operation of changing times, and by the
strlct judical interpretation of doubtful points a.nd the 1mper-
fect recocmtlon of ill-defined customary rights (as the ]udges
conceived.) Sir courtency Ilber thus speaks of the difficulties
of the situation:—*The modern theory of competltxve rents’is

' jostliny the old practloe of customary rates; the new fashion”
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of terminable leases is threatening to displace ancient occu-
pancy rights.” It was in acuorda.nce with the policy declared
in fulfilment of the pledge qolemﬂnly given at the time of the
Permanent settlement that the Government afforded protec-
tion to the Bengal tenants by the series of legislative
measures that began with the Bengal Tenancy Act of 1359
and culminated in the Act of 1885 and to the Madras tenants
by the Estates Liand Act of 1908,

But the bulk of the agricultural lands lie not in per-
manently settled distriets but in what are called temporarily
settled tracts of which there are two main subdivisions, viz,
(1) the zamendari tract where the state gels the revenue
from the landlord whether he caltivates the land Eimself or
through tenants who pay him rent and (2) ryotvari area
where the cultivator pays directly to the State. ‘Here also
the tenancy problem was not less acute, tenant right being
threatened in the same way, and the Government had to
interfere by timoely legislation for the protection of the rights
of subordinate landholders and cultivators. In Punjab,
Tenancy Acts have been passed from time to time for regulat-
ing the relations of landlord and tenant and although “the
rule that 12 years’ continuous cultivation gives a tenant a
right of occupancy has never bsen introduced into the Panjab’’
~ and the tenants at will may therefore be ejected at the will of
the landlord, it has been found that the Acts have on the
whole worked well, and the tenants are in a prosperous condi-
tion. Similar laws have been passed in Madras, the Central
Provinces and the United Provinces by which tenants with
rights of occupancy have been protected from arbitrary eject-
"'ment or enhancemenb of rent and their vosition is a secure
one.

These Acts apply to Zemindari districts but judical
decisions have recognised that tenants occupying lands in
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ryotwari tracts can under certain circumstances acquire per-
manent rights of occupancy, though not by express statatory
provision of law. .

While the Government was interfering in several pro-
vinces to protect the tenants from the arbitrary exactions
of landlords, Malabar with its peculiar land tenure and agrarian
customs did not altogether escape the attention of the
authorities. ﬁe history of tenancy question in Malabar
may be said to begin from the year 1852 when Mr, Justice
Strange was deputed by the Madras Government to inquire
into the causes of the Moplah outrages which had become
common then and propose remedies for their preventioh.
M. Strange submitted his report in which he expressed the
opinion that although there were a few cases of hardship to
individual tenants, the general character of the dealings of
Hindu landlords was equitable and forbearing. He however
recommanded the adoption of the twelve years' term as a
compromise between the Kanom tenant’s alleged perma.nenb
right of occupancy and the absolute proprietary right claimed
on behalf by the Janmi. This was formally recognised and
authoritatively affirmed by the sudder Couct in their proceed-
ings dated the 13th Febuary 1854 Mr. Strange did not go
into the tenancy question fully but-directed his efforts towards
the repression of fanaticism and recommended the Moplah

outrages Act which was accordingly passed .in 1854 asa

-

temporary measure.

The policy of repression adopted on Mr. Strange’s
proposals failed in its essential object and the hot embers of
fanaticism fanned by agrarian discontent continued ro.
Several outrages took place between 1853 and 1880. the
la.tte.tyem @g}bMadms Government received an anoaymous
petition, setting forth the grievances of the agriculturists
particularly in regard to their hoidings and stating that the

Ly
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people and - particularly the Moplahs were determined to
create a disturbance the magn‘ﬁude of -which could not be
forseen and that they were only waiting for the answer of the
Gévernment ‘to ‘their representations.  The memorial con-

‘cluded with'a definite prayer for the appointment ‘of a  Com-

mittee to'inquire into the whole tenancy question:

“ ‘This petition was referred by the Madras Government
to Mr. Wigram; the District Judge of South Malabar ‘and to
Mr. ‘Liogan, the ‘Collector, for ‘confidential report and both
offieers agreed that agrarian discoutent was the cause of the
outrages and that the’ special Commissioner Mr. Strange had

‘attached too little importance to' ‘agrarian’ discontent ‘in  his

feport. Both offiders were also agreed 'that although ‘no

jgenera,l rising was imminent, agrarian dlscontenb might ‘end

in mdlvxdua] acts of fanaticism.

“On the receipt of the reports of these and other oﬂicers
the Government appombed Mr. Liogan as special Commlssmner
to 1nqu1re into and report on the ‘general question of land
tenure a.nd tenant right and the alleged insufficiency of
compensa,blon awarded for improvements made by tenants.
He Was furt.her asked to submit proposals for the redress of
a.ny gneva.nces which were, in hlS opinion, well founded a.nd
ought t0 be redressed. :

Mr. Looan made an exhaustive i lnquiry, visited several
parts of the district and received petitions during his tours.
Finallyin june 1882, he submitted his report to theGovernment
the gist of which 'was that, at the commencement of the British
‘rule, the Janmi was sntitled to no more than a definite share
‘of 'the net produce and that the British authorities mistaking
‘his position had invested him with full | proprietary 'interests.
"He was of opinion that the cultivators were rack rented and
that tenures'had become pracarious and jnseciire. He found
that certain evictions were attended with real hardship and



INTRODUCTION - VII

that there was great distress on account of the progressive
augmentation of rent and renewal fee by which the tenants
were largely deprived of the Bencfit. of their improvements.
He also found that during the ten years just preceding his
inquiry, evictions had been steadily on the increase. He

submitted proposals for conferring. fixity of tenurs on the
tena.nts and fixing fair rents.

Mr. Logan’s report was circulated among seleot officials
and non-officials whose views were invited by the (:over_nment
OWi’no to the diversity of opinion expressed by these perSOns
and the importance and complexity of the subject, the Govern- {
ment appointed a special commission in 1884 with Raja’ sir
T. Madhava Rao as President to go into the whole question
and advise them 4s to the main lines on which legisla,tion if
any, should be undertaken. The result of the deliberations, of
this commission was four bills of which the more important}.
were the Malabar stay of Txecution Bill and the draft
Tenancy bill. © The former was a temporary measure intended
to safeguard the interests of tenants, pending final’ lemsla,tron
The latter proposed,_q_c_@fer pmllghtuiggmancy
on theﬁnants. They generally agreed with Mr. Logan that
according to the old custom the janmi had only a very
limited interest in land and sthat the absolute ‘tight' with
which he was invested was unwarranted. Fhey proposed that
the ‘tenants should ‘be protected by law '‘from arbitrary
eviction. Referring to the necessity for legislation the com-
mission observed thus: “The political necessity for interferénce
with the janmi’s rights, ‘we believe to exist in the grave dis<
content prevalllng among the agricultural classes regarding
the 'growing insecurity of their tenures; in the fact tha.ﬁ
among one class of the communityagrarian discontent fanned
by fanaticism is ready to develop at any moment into agra-
rian outrage : and, in the existence of a system of tyranmes
practised by some janmies and apprehended from others.”
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The object of the legislative action proposed by the
commission was to restore to certain classes of tenants some
of the valuable rights and privileges of which they were be-
lieved to have been unjustly deprived since the advent of the
British rule. The commission submitted a draft bill embody-
ing their proposals by which occupancy rights were to be
conferred on (1) any tenant who held the same land conti-
nuonsly for a period of thirty years; and (2) any tenant who
had reclaimed land and continuously held it for fifteen years.
Although the members of the commission disagreed on certain
minor points, they were unanimons in their main recom-
mendations The draft tenancy bill which was referred to the
High Court for opinion was subjected to severe criticism by
Sir Charles Turner, the Chief Justice, who went into the
question of Malabar land tenures at great length and recorded
a long dissenting minute in which that eminent judge tena-
ciously stuck to the view taken by the courts. But he agreed
with Mr. Logan that legislative interference was necessary in
the interests of actual cultivators whether they held on kanom
or inferior tenure. He proposed to confer occupancy rights
on tenure holders of small holdings on the lines of the Bengal
Tenancy Act. :

In view of this difference of opinion between the High
Court and the commission, the Government considered it in-
expedient to proceed further with the bills submitted by the
commission until after the matter was fully considered by a
competent body in the light of the criticism passed by the
High Court. The Government accordingly appointed a
Committee presided over by the Hon. Mr Master to review

the question in all its aspects after fully considering the
interests of all persons concerned.

‘The Committee in their report dated the 16th March

1836 expressed their unanimous opinion that legislation was -

————
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hecessary to secure to evicted tenants full compensation for
improvements effected by them and a draft bill was submitted
to secure this object. There was keen difference of opinion
among the members of the Commission as to the necessity for
undertaking legislation to restrain the janmi from arbitrarily
evicting the tenants, Finally they agreed on a bill by which
power was given to courts to refuse eviction in certain cases.
The Government ultimately decided that it was not necessary
to undertake legislation either on the lines indicated in the
draft tenancy bill submitted by the commission or with the
far more limited scope of the measure proposed by the com-
mittee and that all that was necessary was an Act making
adequate provision for compensation for improvements effected
by tenants. This Act was accordingly passed in 1887,

Six years after the Act remained in force, the Govern-
ment called fora report asto the effect of the Act.” Mr.
Bradley, the then Collector of Malabar, submitted his report
in. which he stated that although . the Act on the whole
worked well, its scope was very limited inaswuch as it did
not fix the tenant in hiz holding and that legislation was|
urgently required to check evictions whick were on the in-
crease and regulate if not altogether abolish melcharths. H
also suggested certain amendments in the I'mprovements Act.
The Government agreed that legislation was necessary not
only to amend certain parts of the Improvements Act but also
to regulate the renewal fee by fixing the maximum rates that
may be claimed at renewals. The idea was to pass separate
measures dealing with these matterﬁj :

At this stage, the Government of India pointed out to
the Madras Government the desirability of passing a com-
prehensive tenancy law for Malabar. Mzr. Benson who was
then a District Judge was placed on special duty to draw up

& new Tenancy Bill. He prepared and submitted o dl;a,ft; bill,
» ;i z 2
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re-enacting the Improvements Act of 1887 the provisions of
which had been found to be defective. Mr. Benson who soon
became a Judge of the High Court was succeeded by Mr. Ross
who was cBarged with the duty of preparing a draft Tenancy
bill embodying the provisions of the Improvements bill drafted
by Mr. Benson and prepared a draft Tenancy bill, but before
he could complete the work, he died.

At this stage, the Governmet of India again (1898) drew
the attention of the Madras Government fo the urgent neces-
sity of immediately proceeding with the Tmprovements bill if
there was no reasonable certainty of passing a comprehensive
tenancy law for Malabar at an early date. The Impﬁemenbs
bill was at once taken up for consideration and passed into
law as Act No. 1 of 1900 which is now in force. For some
reason or other it was not thought necessary to proceed
further with the draft Tenancy bill prepared by Mr. Ross, the
Government being apparently of opinion that the tenant’s
position was secure by the Imprvements Act. For the same
reason the Government did not accept Mr. Dance’s proposal
to regulate melcharths by a legislative enactment.

In 1911 the Government again took up the tenamcy
question calling for a report on the working of the Improve-
ments Act of 1900. The High court was decidedly of opinion
that the Act worked well and that no further legislative in-
terference was called for in the interests of the fenants.
Others were not so sanguine among whom was Mr. (now Sir
Charles) Innes who was then the Collector of Malabar. While
regarding it as a gleam of light ‘on a dark horizon, he like
many oshers did not subseribe to the opinion that it had
achieved the object desired. In his opinion the Act was not
and could not be an unqualified success, for besides the limi-
tations that it imposed, in actual administration the compen-
sation awarded to the evicted tenant proved -inadeguate in

'
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most cases, It did not also fix the tenant in his holding,
nor did it prevent the tenants of paddy lands from being
evicted at the will of the landlord or rack-rented, for in such
cases there would ordinarily be no question of infprovements
and even if the tenant had effected improvements, it - would
be difficult for him to establish his claim. While he was of
opinion that there was a growing insecurity of tenure, the
Improvements Act was not fair to the Janmi who in his diffi-
culty to find funds. to pay the evicted tenant was compelled
to have recourse to melcharth., He was therefore of opinion
that the right and the only safe course was to enact a com-
prehensive Tenancy law. But neither the Government nor
the Boaxd of Revenue concarred with him in his immediate
proposals as in their opinion there were not sufficient
materials before them to justify them in embarking on legi-
slation on such a complex subject. Mr. Innes was therefore
requested to make a detailed examination of the whole

= quesbion and submit a report showing the lines on which legi-

slation, if any, should be undertaken- and the classes of ten-
ants who in his opinion, stood in need of protection.

Mr. Innes accordingly submitted his memorandum in
1915 in which he formulated his final proposals for tenancy
legislation. It was much more elaborate than the ordinary
official submissions, being a masterly statement of the case,
starting from the assumption for the sake of argument that
the Improvements Act worked well ; then proceeding upon
the basis of a practically admitted political necessity and a
strongly expressed desire on the part of many neutrals to
advance on the lines indicated in his note ; and concluding
with a strong plea for immediate interference by the Govern-| .
menf to prevent the ejectment and rack-renting of tenants.
The essence of his proposal was the conferring of fizity of|
tenure on  cultivating tenants who oceupied their land con- -
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tinuously for a period of fifteen years and although he did not
advocate legislation in favour of middle-men, he was strongly
of opinion that any comprehensive tenancy legislation would

be 1mpossible without provision being made for kanom tenure-
holderg

Mr. Tade's” Hobe forwarded by the Board of
Revenue to the Government with & recommendation that
ejectment, rack-renting and other matters covered by it
should either be made the subject of a full public inquiry or
privately inquired into by a special officer deputed for the
purpose. In the meantime, Mr. Evans who Lad become- the
~ Collector of Malabar and to whom Mr. Innes’ note was re-
ferred for romarks expressed himself not satisfied-with the
necessity for any change, being of opinion that neither on
political necessity nor on economic grounds counld interference
by the Government be justified and that the proposed legi-
‘slation would “impose artificial and alien restriction on a

system evolved out of an accepted custom and would involve «

a reversion from a long established freedom of eonbract ‘to the
tyranny of the law ‘courts’.”

In the new situation created by Mr. Evans’s remarks,
“the Board of Revenue reconsidered the question and unhesi-
tatingly agreed with him. The difficulty of providing fands
for buying out the landlords as a necessary and equitable part
‘of the scheme for giving occupancy rights to tenants and the
‘impossibility of devising measures for the prevention of occu-
pancy tenants from parting with their newly acquired rights or
losing the samé to money lenders and reverting to the inevi-
table state of tenants at-will were the two grounds .on which
- they principally: rested —their final decision. But the Board
~seems tohave been more actuated by the political reason  as
in their opinion the proposed tenancy legiglation woald cer-

bainly tend to the alienation of the janmiecs from the Govern-

-

s

:
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ment, It is important to remember that Mr. Evans’s remarks
-were made at a time not only when the British Governmen$
were in the thick of the Great Kuropean War but' when
Malabar had joined the great Home ruleffight with which the
great majority of tenaunts were believed to be in close sympathy
but from which the janmies as a class had kept aloof. The
Government agreed with the Revenue Board and deeided that
no legislation should be undertaken and the matter "was

tacitly allowed to drop.

. The political reforms which were put into operation in
1920 gave to the tenaney question a prominent place in public
interest, Without making it an issue in the election, Mr.
(now Sir) M. Krishnan Nair had given to tenancy reform the
paramount place in his stirring addresses to the electorate
which now for the first time embraced the lower strata of
the middle class to whom it was of vital importance. The
abstract question which commissions and committees were
hithe.rto discussing without direct personal knowledge of the
intricate matter under consideration now took colour and
shape and when Sir M. Krishnan Nair was returned to the

Legislative Council, he at once brought forward a resolution

recommending to the Government the passing of a legislative

measure for the grant of fixity of tenure to kanom tenants.

In June 1922, he produced his draft tenancy bill by which he
proposed to confer permanent -occupancy. rights on kanetn
tenants who could claim uninterrupted possession of not less
than 25 years. - Provision was made for regulating rent  ‘and

fixing renewal fees through courts. The bill was regarded as

a partial measure inasmuch as it did not propose to give any
protection to verumpattom tenants who wére supposed to

stand in need of immediate relief: The bill was, however, '

not brought befors the Council. In December 1929, Sir
M. Krishnan Nair gave notice of & motion to introduce a new

.
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bill by which it was proposed to confer fixity of tenure on
kanom tensnts as well as a certain class of cultivating tenants.
The motion was allowed to lapse. In the weantime, another
election took place in 1923 when Sir M. Krishoan Nair rei-
terated his promise fto bring forward a decisive and compre-
hensive measure and he was again returned to the council by
a large majority. He moved for leave to introduce the bill in
1924 which was accordingly given. This bill differed from
the first in two essential particulars, viz, that it proposed to
confer fixity of tenure on all kanom tenants irrespective- of
the period of their possession and also on all simple tenants
provided they could claim six years’ continuous possession.
This bill was passed by the Legislative Council on the 2nd
September 1926. DBut His Excellency the Governor did nof
give his assent probably on the advice of the reserved half of
the Government which was made amply clear during the
progress of the bill in the Council. The main alleged reason
for such refusal of assent was that the measure was con-
figeatory in character inasmuch as it proposed to confer valu-
‘able rights of property upon one section of the community
‘without attempting to give any compensation to the, other
section which was affected by such grant. It was however
announced that the Government would be asked to reconsider
the whole question in the light of the observation contained
in the or ‘vglic]ea announced the decision ; withholding
his assent.{ ' The éBvernment accordingly appointed a com-
mittee with Dewan Bahadur T. Raghaviah as President to re-
examine the whole question and submit a report proposing
remedies and a draft bill giving effect to their recommenda-
tions. The following was the order of reference: —
(1) What disabilities, if any, are pressing hard on the
tenants of Malabar in genetal ; on the extent of unjustifiable

cevictions by the janmies in particular and-how far the kanam-

- dar as such is in need of any proteetion ;

£



INTRODUCTION : XV

(2) on the best means of remedying such disabilities
as the committee find to really exist and which they think
should be remedied. The committe will, in this connexion,
consider—

(a) Whether the disabilities cannot be removed with-
out the grant of permanent occupancy rights and how far
fixity of tenure can be secured for the actual cultivator of
the soil ;

(b) on whom and under what conditions permanent
occupaney rights should be conferred if the grant of such

rights is found to be necessary ;

(¢) the nature and extent of compensation that
should be*paid by those on whom such rights are conferred ;
and

(d) the effective methods which should be made
available to the janmies to collect rents and other dues from
those on whom such right are conferred,

(8) to suggest such other means as the commxthee
deem necessary and feasible to secure to the tenant fixity of
tenure and security from arbitrary evictions and bring about

such cordial relationship between the janmies and the kanam-
dars and other tenants in Malabar as would make for their

social and ecohomic effiency.

“The committee are requested to prepare and submit
the draft of a Bill or Bills which inay be necessary to give
effect to their recommendations.”

The Committee thus constituted met and recorded
evidence giving every reasonable opportunity for the advocates
of both the janmies and the tenants to represent their case,
but the tenants as a body abstained from placing their views
before the committee or taking part in its proceedings as they
thought they had no effective voice in its composition or upon
the character and Scope of its powers or their procedure but
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chiefly because they thought that the matter was fully discus-
sed before and there were ample materials for determining in
what respects the laws relating to the holding of land in
Malabar were capable of improvement. The committee sub-
mitted its report with the draft bill in March 1928 with a
desccnting minute by Mr. Pate who was of opinion that no
case was made out for legislation though at an earlier stage
of the proceedings and even when the final report was
moulded and settled he was a defferent opinion.

The main recommendations were : —

(1) That fixity of tenure should be conferred upon
verumpattom tepants subject to certain conditions but such
fixity was optional and could be obtained only on application
made by them. :

(2) That kanam tenanfs shall be entitled to claim
venewal as a matter of right on payment of the prescribed
renewal fees subject to similar, if not, the same conditions.

(8) That the occupying tenants of homesteads?shall
be entitled o purchase the evicting landlord’s interests in
such homesteads at the market price.

On thereceipt of the report of the committee, the
Government invited certain representatives of the janmies
and the tenants to an informal Round Table Conference at
which there was a prolonged discussion of the committee’s
proposals in which much ground is believed to have beeu
covered. The tenant's represcntatives and friends seemed
saisfied and everybody was interested in the novelty of the
proceeding, for no precedent could be found in the history of
provincial legislation for the friendly discussion of such a
highly contentious measure before its actual introduction in
the Council between the representatlves of the parties interest-
ed in if,

Y
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The principles of legislation being thus discussed and
partly settled, the bill submitted by the committee was
published for the information of the public in the Fort St.
Greorge of the 30th July 1929 and it was formally introduced
in the Liegislative Council as a Government measure. Lt was
referred to a strong and representative select committee which
made extensive and important changes, some agreed upon at
the conference and most in favour of tenants whose interests
they thought were not adequately represented before the com-
mittee which prepared the draft bill, It was afterwards fully
discussed in the Council and finally passed substantially in

the form in which it emerged from the Select Committee.

Although the most difficult stage 1a thelife of a legislat-
ive enactment had passed, the fate of the biil was not yet settled
as it had to receive the assent of the Governor first and then
of the Governor-General before it became law. = The bill was
at first returned by the Gtovernor to the Legislative Council
with a recommendation that the provisions ia the original bill
which required the verumpattom tenant to farnish security
for a year’s rent which had been deleted by the Select Coni-
mittee should be inserted and that the provisions relating to
summary procedure made available to the landlord for the
realisation of tent and michavaram by distress should be
deleted.” The Council accepting the recommendation of the
Governor deleted the provision relating to summary procedure
and inserted the provision as to security for a year’s rent but
made an exception in favour of tenants who had not less than
three year’s continuous possession. The exception thus made
was not approved of by the Governor who returned i again
with a recommendation that the exception should be removed.
The Council having accepted the recommendation  and
restored the provision as to security in tofo, the Governor

gave his assent on the 28th March 1930.7 The Gozernor-
3
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General also after some delay gave his assent on the 18th
November 1930, and the Act came into force on the 1st
December as notified by the Liocal Government in virtue of
the pOﬁr' conferred upon it under subsection (3) of section 1,

The main Act which is divided into seven chapters is

. preceded by a preliminary part which consists of two sections.

Section I defines the extent, commencement and operation

of the Act, proviso to subsection (3) making the Act retrospect- -

ive to the limited extent mentioned in it, thus forming an
exception to the ordinary rule that pending cases are not to

‘be affected by any change in the substantive law. Section 2

deals with general exemptions which relate to lands and
tenements which are owing to their special characteristics
or the special purpose for which they were transferred,
excluded from the Act.

Chapter I which has only one section (S.3) is an im-
portant one as it contains the definition of all important terms
except fair rent used in the body of the Act. They must-—be
carefully —studied—-if-the-substantive provisions.of the Act are
to be properly-anderstood as some terms. are used im a highly
technical sense. In the draft bill submitted by the Tenancy
Commiittee the definition of “fair rent’ appeared in this section,
but the Select Committee has transposed it to a separate

chapter (ch. II) probably because they thought that it was

something more than a mere definition.

Chapter J1 which consists of Ss. 4 to 9 deals exclasively
with fair rent. They describe the various modes of ascertain-
ing fair rents which are brought under several heads according
to the nature of the crop raised in, or the produce of or
income derived from the land in respect of which fair rent is
to be fixed. Of these; sections 5 and 6 deal with wet (paddy)
lands, 5. 7 garden lands, 8. 8 dry lands and 8. 9 lands situated
within municipal limits. The determination of fair rents. a

f
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necessary part of the scheme for conferring fixity of tenure
upon verumpattom tenants and the right to claim renewal
upon kanam and other classes of tenants whose tenure is
subject to the incident of renewal.

: Having laid down the general principles governing the
determination of fair rent, the Act deals with the several
classes of tenants for whose protection it was enacted, the
_ nature and extent of the rights and privileges conferred upon
them and the conditions vnder which such rights and pre-
vileges are given. Of these, chapter 111 deals with verum-
pattom tenants who form the most important class of tenants
coming within the purview of the Act. S 10 contains the
declaration of law conferring fixity of tenure upon such
tenaits, Ss. 11 to 13 contain the rules relating to the deter-
mination' and payment of fair rent subject to which fixity of
tenure is conferred, S. 14 deals with cases in which such
tenants are liable to be evicted and S. 15 with ‘cases in which
tenants evieted or sought to be evicted may claim restoration
or impunity from actual eviction. L

Chapter IV contains the rules relating to renewable
tenures which according to the Act are of three kinds, viz, (1)
. kanom, (2) leases or what are called customary verumpattom
and (3) kuzhikanom. 8. 16 deals with the so-called customary
lease and the renewal fee payable by such tenants, S. 17 with
kanam, the renewal fee prescribed in such cases and the
excepbed kanom and S. 18 with kuzhikanam. S, 20 deals
'Wlbh cases in which such tenants may be evicted and Ss. 22
to 27 lay down the procedure for claiming or granting renewal
“and the effect of such renewal. v

Chapter V provides for the payment of fair rent and
revision of such rent.

v Chapter VI which consists of Ss. 33 to 38 deals w1t;h the
purchase of homesteads. 33 provides that a tenant who
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is sought to be evicted is entitled to offer to purchase the
evicting landlord’s rights in such homesteads and Ss. 34 to
ST prescribe the procedure to be adopted in cases of such offer
and S. 38 the legal effect of such purchase.

Chapter VII contains the miscellaneous provisions
which are explanatory of, or are necessary to give effect to
or complete the foregoing main provisions.

Such are the main provisions of the Act passed after
years of discussion and deliberationﬁ? Nobody will say that
the Act is a perfect measare nor do we think the authors of it

‘believe it to be such. We have not the pratical experience of any
length of time in the actual working of the Act. The subject
1s full of complexities and ig highly technical and the
principles can be understood only by those who have spent
years within the four walls of the law courts of the district and
may be univiting and unintelligible to some even then. It
was said of the Irish land bill that “if the Prime Minister had
asked the House of commons to pass the Zoran or the National
Almanac as a land biil, he would have met no difficulty.”
Similarly, we may say, without meaning any disrespect, that
-there were not many in the Legislative Council who cared a

straw about the Malabar Tenancy bill. We appreciate the

difficulty of framing a Tenancy bill which would be so accept-
able to the landlords as to induce them to refrain not only
from opposing the passage of the measure but also from
joining the political agitation directed against the Government,
The problem to be solved was no easy one. Apart from the
complexity of the subject, the question was how to reconcile
the tenant’s customary ownership with the absolute proprietary
rights of the janmies as established by the court’s decisions.
The bill had to enconnter exceptional difficulties, difficulties
of politics and difficulties of law, difficulties of principle and

difficulties of party and dificulties of person; difficulties of

oy
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race and difficulties of class.”” And he would indeed be a
strangely misled man, not to say an uncharitable ecritic, who
would say that the measure is essentially faulty. Such
critsicism will show an inadequate appreciation of the
“embarassment of the situation.”” But this should not deter
us from pointing out the errors both of principle and drafting
which can be rectified without destroying the essentionls of
the Act.

It is no part of our present purpose to discuss the
historical aspect of Malabar land tenancy nor is it necessary
to consider the expediency of legislation in this respect, for it
abundantly appeared at the time of the vetoing of Sir M.
Krishnan Nair’s bill that there was little difference between
the advocates of the Janmi and the friends of the tenant
except the class of tenants who stood in need of protection,
the extent of protection and the maunner in which that protec-
tion should be given. LQLL

Qur-main-objection to the prin of the Act is that

kanom and verumpattam are treated alike for purposes of
eviction, fundamentally different as the two tenures are.
While an ordinary lease is terminabls, any such presumption
in the case of kanom is contrary to local conditions and
customs, That a kanom tenant had an equitable and custo-
mary ownership of property which was extensively confiscated
" owing to the influence of British administration and influx of
modern ideas is clearly proved and is now practically admitted.
The customary right of renewal specifying the rate of renewal
fee which a kanom tenant undoubtedly possessed — a right
which depended upon the will of the landlord but that will
controlled by custom — is clear proof of this. This custom
the present Act has converted into a law to which the courts
would give effect and the provisions of the Act relating to this,
tenure are eminently fair, equitable and even just provided -
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that an exception is made in the case of new kanom and
another in favour of small landlords. But & verumpattom
stands on a different footing. Such a tenant has no interest
in the land, being in most cases only a tenant-at-will and any

fixity of tenure conferred on him is confiscatory and can be

justified only on economic grounds or on political expediency:
But the Act treats all such leases alike, no distinction being
made on any ground whatever, either of the lease or the class
of landlords under whom the land is held.- Such lands are
ordinarily lands which are in the constructive possession of
the landlord even if he has no present idea of directly culti-
vating any of those lands. For this purpose, landlords can be
Jdivided into four classes: (1) Landlords who as a class do not

actually cultivate their lands, (2) T.andlords who so cultivate

their lands, (3) absentee landlords and (4) Small landlords. To
the first category may be said to belong (1) all Rajas including
malikhanaholders, (2) Devasuams and (2) others who pay an
assessment of not less than say Rs. 1000. It must be provided
that landlords coming under the first and third categories
cannot bring suits to eject their tensnts on grounds Nos. 5
and 6 in section 14 except wpon the “certificate of a Court of
Arbitration or Land Commissioners to be constituted under
the Act saying that the tenans specified therein is liable to be
evicted. Landlords of this class who want to eviet their ten-
ants and recover properties in their possession 'must apply in

the first instance to these functionaries who shall inquire into '

the bonafides of the landiord and grant orrefuse the certificate

asked for. This will obviate separate inquires as to the |

bonafides of the landlord which cannot but be unsatisfactory
when ' ‘confined ' fo  the holdings of a particular tenants,

Such certificate shall contain particulars as to the holding

the purpose for which evietion is sought and the special
conditions on which the tenant may be evicted. A list of such
randlords shall be prepared and-appended  to the Act or their

-
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names published periodically in the district Gazette. In the
case of landlords coming under class (2), viz, those who pay
an assessment of less than, say, Rs. 1000, the law relating to
eviction may be left as it is, leaving the question of bonafides

to be decided in the suit itself, Landlords coming under class
, (4), that is, those who pay an assessment of less than say
Rs. 100 may be altogether exempted from the provisions of
the Act giving the landlord complete freedom to eater into

any engagement he ca withbthe tenant.
The next elqee&gcfs be the principle of the unquali-

fied right of purchase of homsteads. The question bristles
with more difficulties than the authors of the Aect seem to
think. Of all the changes, this is the most drastic and the
most canﬁscatory. To give a tenant to whom yoa have
_temporarily let a plot of ground the right to purchase that
plot outright without any considerations of the  legal
character, duration or purpose of the tenure or the position of
the parties is something WM 1s_opposed to all principles of
natural Jusblce and whatever may be the expedlency of such
a measure in a growing industrial city, there can be no justi-
fication for conferring such a right on tenants in rural areas
without any reservation or qualification. The ]eglsla.ture has
by one stroke of the pen destroyed. property. What with the'
peculiar joint family system with the incident of impartibility
and the still more peculiar social and religious conditions, the
~actual working of the scheme is sure to be attended with
practical difficulties of no ordinary kind, In most cases the
evicting landlord will be either the Karnavan of a  Marumak-
kathayam tarwad which may consist of numerous members,
a Stani with a life interest or a Devasuam with several trastees.
In all such cases, the evicting landlord’s powers are essenti-
ally powers of management with little or no right of dispo-
sition. In all such cases who isto receive the purchase -
monsy ? Who is interested in conducting the litigation pro- **
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perly? A right to claim renewal in the case of kanom and,
in the case of an ordinary lease, to convert the Jease into a
kanom with the usual incidents annexed to it 1s sufficient for
all practical purposes. In any case the right of purchase
should be confined to lands held on kanom or other tenure to
which is annexed § e i‘{C,ident of renewal.

A third ehpéfr%ﬁ;s to the principle of the proviso to
sec. 28 which makes it impossible for a tenant ordinarily to
apply to the court for a period of 12 years to settle fair rent
where the existing rent is too high to be regularly paid or for
the Jandlord to have it raised by the same agency for the same
period where the present rent is relatively low and can be
raised by proper management. To the tenant, fixity cf tenure
without fair rent is practically useless ; to the landlord, such
fixity granted without the necessary safeguards is unfair and
a period of twelve years is unreasonably longf

We cannot but express our regret that the provision
for summary procedure for realising rent by distress has been
altogether deleted from the Act. Such a provision is highly
necessary to help needy landlords in easily realising tbeir
legibi‘mate dues provided that there are proper safeguards. The
merit of a good tepancy Act, to use the clear words of Mr:
Joseph Chamberlain, is this, “We want to try how we can
protect the honest tenant from the unjust procedure on the
part of a cruel and harsh landlord; and we want, on the other
hand, to do that, so that we may not at the same time protect
the dishonest tenant in his dishonesty, and help him to take
advantage of this agitation to rob his creditors, refusing, with
money in his pocket, to pay his landlord, who perhaps is
poorer than himself.” And we cannot say that the present
Act satisfies this essential condition.

: It is likewise & matter of regret that_there is no provi-
sion for increasing or reducing michavaram in proper cases.

2
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As to the drafting, although the work has on the whole
been performed with consummate skill considering the intri-
cacy of the subject, there is one serious defect which we
cannot but notice as it may in our opinion detract from its
merit. The chief merits of a legislative enactment are clear-
ness of diction and brevity of language and although the Act
1s not lacking in the first quality considering the complexity
of the subject, we think that the second rule has not been
steadily kept in view. Verbosity is always a vice but in a law
draftsman it is a double vice. In certain sections especially
in the interpretation clause there are many superfluous
words vide ‘cultivate’ cl. (¢) ‘Kanom’ cl. (b) and ‘rent’ cl. (u)
The definition of ‘fair rent’ is inelegantly worded, clumsy
and is unintelligible to the ordinary cultivator.

ig_he Act contains certain definite provisions for the
determination of rent and renewal fee. The Act also lays
down certain broad principles for the guidance of courts in.
suits for eviction.  Most of the provisions are just, fair and
equitable and some even generous and will, if followed in their
right spirit, put a salutary restraint upon arbitrary and capri-
cious evictions. Hvery tenant could go to an impartial
tribunal in order to fix a fair rent between himself and  his
landlord if they should happen to disagree. The Act must be
administered with becoming regard to the circumstances of
the locality and the condition of the parties. There must be
not only moderation but even sympathy in its working. The
discretion given to the courts is wide and even dangerous in
certain respects and it remains to be seen how the courts will
discharge the difficult and delicate task assigned to them.)

It must be said on the whole that the Aet, if properly
administered and amended in the light of the experience that
may be gained in its working, is suited to the condition of
the people and iz sure to promote the best interests of all
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connected with agriculture and that the dues it fixes which are
lenient in certain respects will be paid by the tenamts with
little hardship and received by the janmies without discont-
ent. It is also hoped that wherever the dues fixed by the Act
are found by the courts to be incapable of variation so as to
suit the circumstances of the case, the janmies will treat their
interests as identical with the interests of the tenant and that
they will not harshly exact from their impoverished tenants &
rent which they are unable to pay simply because they are
under an obligation to pay it. ;

We also hope that the Act which is on the whole
framed on right lines and is capable of improvement if amended
on the lines indicated above will alleviate the sufferings if not
altogether put an end to the grievances that had so long been
associated with the tenure of land in this district and that
although it may possibly cause some immediate loss to the
‘landlord he would ultimately be a gainer inasmuch as he has
a right to share in the huge potential national wealth that is
in the soil yet undeveloped.

We cannot  conclude this shott introduction without
expréssing the gratitude of the people of Malabar in general
and the tenant classes in particular to the Government for
the wise and beneficent measure passed after prolonged con.
troversy and much vascillation which will pass as a great re-
form of land tenure and lead to the economic development

and social and material prosperity of a land possessed of
immense resources.
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MADRAS ACT NO. XIV OF 1930,

PASSED BY THE LEGISLATIVE COUNCIL OF MADRAS,

Received the assent of the Governor on 98¢h March
1930 and that of the Governor-General on the
18th November 1930, the’ assent of the
Govenor-General was first published
in the “Fort St. George Gazette”
of the 25th November 1930.

THE MALABAR TENANCY ACT.

WHEREAS it is necessary and expedient {0 Proambie

define, declare, alter and amend, to the extent, in
the manner, and for the purposes hereinafter
appearing, the law relating to landlord and tenant
in the district of Malabar; And whereas the pie-
vious sanction of the Govenor-General has been
obtained to the passing of this Act; [t is hereby
enacted as follows:—

PRELIMINARY.

1. (1) This Act may be called the Malabar
Tenancy Act, 1929.

(2) 1t extends to the » whole of the
district of Malabar.

Short title
Locnl extent

(3) Tt shall come into force on such date
as the Local Government may, by notifi ca.tzon in
the Foré 8t George Gazette, appoint;

Commeneenien
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' Provided that in all suits for evietion instituted
alter the!30th July 1929 and pending in theé court
of first instance on the date when this Act comes
into foree, which would have been governed by the
provisions ‘of ' this *Act had it ‘been-in force at the
time of their institution, the rights and obligations
of the parties concerned shall be regulated by the
provisions of this Act.

Preamble. The preamble which is a necessary part of every Act
briefly states the reason and scope of the enactment and is an important guide
to its construction. It is a sort of introduction to the Act though necessarlly
short, and is a valuable key not only to open the mind of the Leglslature
and but to disclose the mischiefs sought to be remedied. Besides showing
the extent of the aperation of the Act, it reveals the change made in the
existing law. Every legislative enactment will introduce some new
provosion of law or other and the precise extent of the altera.tlon will
appear from the preamble. It is however a fundamental principle of the
seience of legislation and Government that every Iaw passed should be
congenial to the disposition and habits and conform to the approved usages
of the people for whom it is enacted. A good law should therefore “effect
as little change as possible in the exiting law. But certain exceptions
have been recognised owing to the preculiar modern conditions. Malabar
tenancy Act is to a certain extent such an exception, inasmuch asinsuch
matters as simple leases and purchase of homesteads the Act makes
drastic changes and introduces novel principles, not recognisel in any
shape or form before. This is clear from the preamble which says not
only that it “declares and defines” but “alters and amends” the law; but
this it does only to 2 very limited extent. So far as the express provisions
of the Act go, it is au-thorita.tf@_'e and peremptory, but on matters on which

it is silent ~— and no Act is exhaustive — the courts will be guided by the
rules of equity, justice and good conseience 50 - f’n‘ as they are not
inconsistent with its express provisions.
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Title. Similarly, the titleof a legislative enacfmcn#; isa mattmal
“part of it and indicates in a general way the nature of the subject covered
by it-  The title of this Act, though fairly correct, is somewhat misleading.
'Although it is called "the Tenancy Act”, it deals with the compulsory
purchase of land (Vide Chapter VI).

(Cl. 3) Commencement of the Act. In accordance with this
provision, the Madras Government has aotified in the “Fort St. George
Gazette” of the 25th November 1930 that the Act shall come into fgrce
on the  Ist December 1930. An Act of a Legislative Council
is: deemed to come into operation on the day on which it receives
the assent of the Governor-General unless the Act itself fixes a day
~ on which it is to come into force. This Act was passed by the Madras
Legislative Council in 1929, received the assent of the Governor
on the 2Z8th March 1930 and that of the Governor-Geneal on the 18th
November. ' The Act must have therefore ordinarily = come'into force on
the latter 'date, but the clause of this section gives power to the -Local
Government to fix the day on which the Actis to be brought into force
and there is nothing inthe Act itself which makes it obligatory on the
Government to postpone its operation. There is however an important
proviso to this 'section which gives the Act a retrospective effect to'a
limited extent. According to this proviso, 'all suits for eviction
instituted after the 30th July 1929 when the bill was officially published
shall be governed by the provisions of this Act so far as they are applic-
'ablé to such suits, provided they are not disposed of by the court of first
instance before the day on which this Act is declared to come into force.
Con31stent1y w1th the prmmple underlying this proviso, all suits mstltuted
after the 30th July 1929 ou*fht to have been staid by a temporary ‘Act’ of
the Legislature. As this was not done, there was "an unseemly race in
the litigation for a pretty lonrf permd in which the d111gent and the * wa.ry
won and the scrupulous and the unwary lost. Neither expen(ilenéy ‘not
pr1n01ple afforts any vahd Justxﬁcatlon for such dli’ferenhal treafment;' e

In acase under another a special Act (Madras City ’l;enant’_s
Protection Act) the High Court has held that the Act appliesto a case

where the suit -in ejectment has ended in a_decree whlch has not been-

executed . or led to actual ejectment. But the Judgment shows tha.t the
language of the releva.nt portions of the Act is different from this Act

which contains a special proviso which éxpressly “defines and' limits the ..
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retrospective character of the Act. But Mr. Justice Jackson observes,
“Apart from the language, there would be no sense in discriminating bet-
ween suits in which decrees had and suits in which decrees had not been

passed. (1),

The Act will clearly apply to a suit instituted after 30th July
1929 and disposed of before 1st December 1930 but restored to file for
any reason afterwards either by the order of the same Court or of any
Court having appellate or revisional jurisdiction over it as the order
Yestoring the suit to file will be dated back to the institution of the suit,
annulling the “disposal altogether and there is really no injustice as the
effect of the order is that the disposal was either wrong or due to an
accidental circumstance of which the landlord should not be allowed to take

advantage.

The Act will not apply to suits which have ﬁnally: ended in
decrées passed before the Ist Dec-mber though they have not led to
actual ejectment as such suits cannot be said to be pending at any time
after the Act came into force. The principle of .the proviso seems to be
that where a suit has ended in a decree the matter should rest there and
should not be reopened unless the disposal itself was found to be wrong or
not proper.

Retraspective effect. 1t is contrary to all accepted principles of

legislation to give retrospective effect to legislative enactments which
introduce important changes in any branch of substantive law. This
undoubtedly rests upon a sound principle as rights validly acquired cannot be
taken away or impaired by any 511bsequeﬁt act of the Legislature. The
rule of construction of statutes on this point is stated thus by the Calcutta
High Court: “Retrospective effect is not ordinarily given to an enactment so
-as to affect substantive rights, but that provisions affecting mere procedure
are applied to pehding'p:oceedings." and that, “‘an enactment affecting rights
of property is not to be so construed as to g've retrospective effect, unless
the intention that it shall have such effect clearly appears.” (?)

* * Again, the same High Court says in a full Bench case “that a
law creating a new right ofght not to have retrospective effect-. 1S not

(1) Omer V. Gopal, 41 M. L. J. 350. -
(3) Dutt V Krishna 16 Call 276 (F. B.)
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universally true. Ordinarily, no doubt, a new law should affect only future
transactions, and not past ones. But the rule against retrospective
operation is intended to apply not so much to a law creating a fiew right
as to a law creatinga new obligation or interfering with vested rights.
This is how the rule has generally been understood and laid down in texts
books. Maxwell, in his treatise on the interpretation of Statutes, says,
‘It is chiefly when the enactment would prejudicially affect vested rights,
or the legal character of past transactions, that the tule in question
operates’” (*) But the proviso to this section is so worded as to remove
all possible doubts as to the extent of the retrospective character of the .

Act.

This is one view of the matter. There is another view that the
Act will apply to all suits instituted before the 1st December without the
Act being regarded as retrospective. The only effect of the proviso is to
exempt by implicationgjsuits instituted before the 30th July 1929, the
legislature being under the impression that without some such proviso, the
Act will not apply to cuits instituted before the 1st December or such
other date on which the Act may be brought into force. According to
‘this view, the section may be rendered thus: ‘This Act shall come into
force on the 1st December 1930. But nothing in this Act shall apply to
suits instituted before the 30th July 1929 or to suits which have ' ended in

decrees before the 1st December 1930°

Interpretation of Statutes.

(1) It is one of the cardinal principles of the construction of Indian
Acts as of other Acts that they should be construed as far as possible
aocording to their plain grammatical meaning. - *

(2) This rule is however subject to another rule which is equally
salutary that if the strict grammatical - sense is inconsistant with any

expressed intention, or any declared purpose, of the Act it shoulq be

.
3y J. Singh V. Sircar- 22 Cal. 767, :
(%) Gurubathe Sitcar V Holwunlal 7 Calls 127. Philipot V8t G.
Hospital, 6 H. L. C. 338.
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modified so far as to avoid an inconvenience, but no further (%) Thus the .

conjunction “or* may be read *o mean “and” and vice versa (%)

(3) Italso happens that Acts  passed by the Legislature are not
prepared and passed under the direction of skilled lawyers or. that the bills
are carelessly drafted. In such cases the language used is not, precise or
free from ambiguity and the rule is that where the construction  is
repugnant to the context or inconsistent with the avowed intention and
primary object of the enactment, it is permissible to consider such things
as the law . beforz the Act, the mischief intended to be remedied, the
remedy applied by the Legislature and the reason therefor. (') In other

LY

words, all rules must be construed with reference to their real object.  {8)

(4). Every Act which takes away or restricts vested rights must
b‘e.',pv,resunggd to have, no retrospective operation unless the;‘e are clear
words in the enactment which give it any such force ¢l

(5) In cases of doubt or ambigutty, the construction which is
consonant with  equity, reason and accepted legal principles must be
preferred (10),

(6) The construction must as far as possible be such as shall
prevent or minimise the evils aimed at and promote the remedy (11),

» (7). A legislative enactment is presumed not to intend to make
any alteration in the existing law bayond what it expressly declares ( 2),

(®) Promanath vV K_ali Prasanna 28 Cal. 744., * Makwell’s Interpre-
tation of Statutes” Gokul Naudum V. Pudmanund 29 cal 707552 5C,
Narendra V. Kambulsini 23 Cal 563 P. G-

) Fowler V. Paget 7 T.R., 50, R V. Morbatke, 6 East, 397,
(") Madan Chandrqg V. Jaki 6. C. W. N. 377, Dea Narain V;'Ku'ku'r_
Bind 24 All 319 F. B. Hough V. Windus 12 0. B.D 224, :
; (8) Gujusal V. Fattchsal, 6. Cal, 121.
“(® "Dash V. V(mt kleck 7 John 502 ; Mohumad V. Qurlau 26 A.7119;
Ramakrishna V. Sucaray 24 M. L. 79050 ;
(19) Co. Litt, 97 a,
(1) Maxweil’s “Interpretation of Siatutes” ; France V. Dntton
2 Q. B. 208. . i e G el
(1) ' Secretary of State V. Purvendy, 40 Cal. 723,



(8) " No wotd or clause used in an enactmeut shall be superflious
or, unimportant or insignificant (13).

(9) Acts restricting or taking aWay private rights or imposing
obligations’ 'must be strictly coustrued, and as far as possible, o as to
respect those rights (1%).

(10) The word “may” is sometimes construed as “‘must” or
“shall” to give effect to the intention of the Legislature, but in the absence
of proof of any such intention, it is interpteted in its usual permissive, and
not obhga.tory sense (15).

It must’ be remeinbered that this Act which introduces novel
‘priticiples and creates new rights and imposes new obligations should not
be interpreted like ordinary Acts of the Indian Legislatures  While it
requires to Qe construed strictly, giving the language of the section its
plain grammatical meaning, we must at the same time bear in mind the
primary intention of the Legislaure so far as the same can be gathered
from the Act itself.

Headingss

There ate no expressive beadings in this Act to sections or set of
sections as in soms other Acts. The headings, so far as they go, form an
» important part of the Act and may be usefully considered for the purpose
of explaining the sections which follow them. They are a sort of preamble

* to the sections but serve a better purpose than a mere preamble (16).

Illustrations.

The illustrations, though attached to the sections, dont form part of
the Act and ‘are not absolutely binding upon the courtse They merely go
to show the. intentioniof the framers of the Act and are useful in construing
its language ; but little ot no weight should be given to the illustrations if

(1®) Mohur Sheik V. R. 21 Cal. 399.

(1% Krnibray V. Draper 3 Qo B. 160. :

(15) Delli and London Bank V Orchard. 3 Cal. 47 ; RV Aloc
Paroo 3 M. 1. A. 488 ; Ram Dayal V. Madan Mahan 21 A. 432.

(18) Maxwell on Statutes

.
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they coutravene the section itself (17). There are only two illustrations
in the whole of this Act (sec 26 & 43).

Marginal Notes.

It has been held in England that unlike the preamble the marginal
notes are not a necessary par: of the Act and they should not be  referred
to for the purpose of constructing the section ('8). They are only intended to
catch the eye making the work of reference easier. In India there is some
difference of opinion on this point. The Calcutta High Court held in some
cases that although such notes formed no part of the enactment they might
be referred to for the purpose of construing it (1?). But this view has not
been followed in subsequent cases, the Court holding that marginal notes
formed no part of the Act and should not be referred to on the question of
construction (%)

(%) Kylas Chunder V- Sonatum Chisn 7 Cal. 132, Coke Litt 24 (a),
Shatkh Owed Ali. V. Nidhee Ram 22 W R 366 ; Narak Ram V. Maxhin
Lal 1 Ae487; :

(18) Wilber force 293 ; Maxtwell; Claydon V. Gnm, 3.6 P. 5 U
& Suttou V. Sttou, 22 Che D 5 Us

(19)  Kamesar Prasad V. Bikan Narain; 20 Cal 609, Admzm.strator
Soneral V. Prem Lall ; 21 Cal 758, Duk: Mullah V. Hcclneary. 23 Cal 55.

(20) Punrea Narain V. Ram Sarup, 25 Cal. 858, Thakumm Balroj
V. Rai Jaipal, 8§ C. W. 699.
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Exemptione

9. ‘Nothing in this Act shall apply to

(1) lands transferred by a landlord for
felling timber or for fugitive cultivation or for
planting tea, coffee, rubber, cinchona or any other
special crop prescribed by a rule made by the
Local Government, or the erection of any building
for the purpose of or ancilary to, the cultivation of A
such crop, or the preparation of the same for the
market:

Provided that no rule under this clause shall
affect any land in respect of which any cultivating
verumpattamdar has a right -of fixity of tenure
under this Act or any customary verampasttamdarl,
kanamdar or kuzhikanamdar has a right of renewal
under this Act, so long as such rights subsist; or

(2)  lands on which pepper is the principal
crop, or : e i
_____(8) any building owned by a Jandlord . in-
cluding a house; shop or warehouse, and the sife
shereof, together with the garden or land’ appur-
tenant thereto.

Principle. . This section contains certain important exceptions by
which certain lands demised by a landlord or used by the tenant for certain
special purposes and any building the ownership: of ‘which lies in the
landlord are saved from the operation of the Act; The exemption so far
as it relates to lands mentioned in subsection (1) is presumably due to the fact/
that the lands mentioned there are used for  raising industrial crops and
as the main object of the enactment is to protect agricultural tenants the
legislature thought that the exemption was necessary in the interests-of
landlords who are otherwise prejudiced by the Acte

"This section éontaining,y as it does many words and phrases. which
find a place in'many parts of the body of the enactment, could have been
mote appropriately placed towards the latter part of the Actor atany rate .

2#
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after tha interpretation clause. As it is, they are used in the same sense
as that assigned to them in the interpretation clause.

(1) “Lands transferred” Neither the word ‘land’ nor ' ‘transfer’ is
defined in the Act and presumably, they are used in the popular sense.
The former term is defined in' the central Provinces Tenancy Act as
follows. “Land means land which is let or occupied for agricultural pur-
poses or for purposes subservient to agriculture and includes the sites: of
buildings appurtenant to such land”. = but the word cannot have been used.in
that sense in this clause, as a transfer for felling timbet is not for agricultural
purposes. The word “transfer” is not used in the wide sense in which it is
used in the Transfer of Property Act, for according to sect .6 of that Act it
means an Act by which a living person conveys property, in present or in
future, to another living person and includes absolute transfers such as
sales, while here'it can have only the limited meaning ‘demise’ or ‘lease’
In Malabar there are many leases for felling timber, but every such
transaction does not necessariiy imply any lease in the strict sense of the
term. For example, trees are sometimes sold with a view to their being
cut and removed at an early date in which case there is no lease or any
kind of transfer of lands. There is in such cases only a mere sale of trees
which, when cut, become moveable property. But the parties may, while
entering into a contract respecting such trees, expressly or by necessary
implication agree that'the transferee of the timber shall enjoy, for varying
period of time, some:additional benefit to.arise out of the land ‘on ' which
such trees grow. In such a case, the transaction is not a sale of mere
moveables, but would operate as a transfer of an interest in lands. A
lease of a forest for felling trees for a period of two years, being a sale of
standing timber:which according to the Transfer of Property Act and the
Indian Registration ‘Act is moveable property, requites no registration. (1)
But if ithe lessee is also given the right to take the forest producee, the
lease 'would then be a lease of immoveable ‘property.  (?) The principle

\ieemstobe that;/if at the time of the contract, it is contemplated that the
transferee should-have some clear benefit from the further - growth of the
thing-sold, the contract is'to be considered as for an interest in dand, ' but
where; the iprocess of vegetation being over, it is clearly understood that

(1) Aledulia V. Ali 7 C. L. 7., 152; IHuttra Das V. Jadubir
§84aE e i i

() Sukry V. Gemadukal, 6 M. H.CoR. 71 ; Seeni V.'Santhanadhan,
ZUM- 58: { ; J
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the thing sold should be:atonce xemoved from the land; thé contract is for
goods alone and there is no passing of any interest in land.: (3}

Timber; The Word is not defivied 'in ' ‘the-Act. For pufposes of
the Transfer of property Act, it means trees the timber of which’ is fit
for' use. in' building ‘houses, (*) but here it is usedin‘a wider sense and
includes trees fit for firewood and other purposes.

In order to entitle the lessee to fell timber, the right must be
expressly conferred on him.

Fugitive cultivation means cultivation of a temporary or minor
characters' ' :

Special crop. The crops mentioned here being in the nature of
industrial® products, lands, leased fori such purposes have besn exempted
from  the operation: of the Act which primarily. applies only to tenures
created for agricultural purposes. ;

S

A'nice question may arise whether the Act will apply to lands
primarily transferred for ‘the special purposes mentioned in' this section
but after-wards used by the transferee or his representative: in interest for
ordinary:agricultural putposes.. ' It is in accordance with the general policy
of the Act to hold that it applies to such cases provided that the act
which coenstitutes diversion 'is prgdent and beneficial. Another difficulty
may arise on account of the word ‘rule’ used in' ‘the proviso, for gram- .
matically it can apply only to  “any other special ¢rop” and not to the
crops or-purposes, specifically mentiored in' S. S. I., but it is clear that the
‘intention of the Legislature was to give the 'benefit of the Act to all who,
but for the exemption, would be found entitled to it.

(2) The Draft Tenancy bill did not contain this exemption which
was afterwords introduced for the benefit of the landholders of N.
Malabar where pepper is an important crop, but the principle of exemption
is not clear. :

(3) This exemption relates to leases of houses granted for resi-
dential and other purposes. ‘Garden’ or ‘land’ means the garden or land
which' is necessary for the enjoyment of the house. According to the

C) Sir' Vanghan Williams in Duppa V. Mayo - et &
‘ - Mayo; Lord Colerid,
Marshall V. Green, I. C. P. D. 35. oleridge in

(*) Erishna Rog. V. Babaji, 24 B. 31.
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English statute (Agricultural Rates Act) cottage gardens exceeding —one
quarter of an acre are agricultural land.

As the section says that the Act will not apply to any.house ‘o wned
by a landlord to-gether with the land, if any, appurtenant thereto, the
provisions of the Act will apply to the demise of a land even if it contains
a house belonging to the landlord.

Definitions

*Agricultural
years

‘Court’

‘Cultivate,

CeAPTER I. DEFINITIONS.

3. In this Act, unless there is something
repugnant in the subject or context,—

(a) ‘Agricultural. year’ means the year
commencing with the 15th March in any calendar
year and ending with the 14th Marck of the
following calendar year, or the year between such
other dates as the Collector may specify in that
behalf, by notification in the District Gazette, for
the whole or any part of the district of Malabar ;

(b) ‘Court’ means the Civil Court having
jurisdiction under the Code of Civil Procedure,
1908, to entertain a suit for the possession of the
holding or part thereof to which any legal proceed-
ing under this Act relates ;

(c) ‘Cultivate’, with its grammatical vari-
ations, means cultivate either solely by one’s own

labour or with the help of the la.bour of the mem-
~ bers of one's tarward or family, or of hired

labourers or both, or direct or supervise cultivation
by such members or hired labourers, joint‘ly or

separately, provided that such members or hired
"'labourers have not agreed to pay or take any fixed
- proportion of the produce of the land they culsi-

vate as compensation for being allowed to cultivate
it or as remuneration for cultivating it ;

-
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(d) ‘Dry land’ means a land which is
neither a ‘wet land’ nor a ‘garden land’;

‘e) ‘Evietion’ means the recovery  of
possession of land from a tenant and includes the
redemption of a kanam ;

(f) . ‘Fair rent’ means rent as determined in
accordance with the provisions of Chapter I ;

(y) ‘Garden land’ means any land used
principally for growing fruit-bearing trees ;

Drhy land’

IEvietion’

‘Fair rent'

‘Gardenland’

(k) ‘Holding’ means a parcel or parcels

of land held under a single engagement by
a tenant from a landlord and shall include, any

portion of a holding as above defined, which the

landlord dnd the tenant'may agree to treat as a
separate holding ; -

(?) (1) The word lmprovement’ shall ha,vs

the same meaning. as it has in the Improvements . . cemens
Act

*Holding"

(2) ‘Improvement Act’ means the Mala-
bar Compensation for Tenants’ Improvements Act, i
1899 ’ Act'
() ‘Intermediary’ means any person who,
not being a janmi, has an interest in land, and is
entitled, by reason of such interest, to possession
thereof but has transferred such possession o ; "Matenmediary’
others ;
oé . (k) ‘Janml means a person entitled to the
‘absolute proprietorship of land and includes a

trastee in respect thereof ; 4 f:“fn}i' :
{I) ‘Kanam’ means the transfer for con-'
-gideration in momey or in kind or in both-by a
landlord of an interest in specific immovable pro- .
perty to another (called the ‘kanamdar’) for the . .

latter's enjoyment, the mmdenbs of which transfer
include




‘Kudiyiruppu’

-
)

'Separate
kudiyiruppu’

‘Separable
kudiyirappu!

‘Kuzhikanam'
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* (1) a'right in the transferee to hold the said
property liable for the consideration paid by him
or due to him which consideration is called
‘kanartham’;

(2) the liability of the transferor to pay

. to the transferee interest on the kanartham,

* (8) the payment of ‘michavaram’ by the
transferee,

- (4) the right of the transferee to enjoy the
said property for twelve years or any other period,
and

" (5) the liability of the transferee to pay a
renewal fee to the transferor, if the transferee is
permitted to enjoy the said property for a further
period after the termination of the original period ;

(m) (1) ‘Kudiyiruppu' means and includes
the site of any residential building, the site or sites
of other building appurtenant thereto, such other
lands as are necessary for the convenient enjoy-
ment of such residential building, and the ease-
ments attached thereto ;

(2) ‘Separate kudiyiruppu’ means a kudiy-

,irappu which is the sole property comprised i in a

holding ;

(3) ‘Separable kudiyiruppu’ means a Lu-
diyirappu which is included with other property in
a holding and which is not necessary for the con-
venient enjoyment, as usual, of any other part of
the holding ; :

(n) ‘Kuzhikanam’ means gand includes g
transfer by a.landlord to another (called the kuzhi.

kanamdar) of garden lands or of other lands or of
bogh, with the fruit-bearing trees,'if any, standing 7
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thereon at the time of the transfer, for the enjoy-
ment of those trees and for the purpose of planting
such fruit-bearing trees thereon, the incidents of
which transfer include (1) the right of the ' trans-
feree to enjoy the lands for twelve years or for any
other period, and (2) the liability of the transferee
to pay a renewal fee to the transferor, if the trans-
feree is permitted to enjoy the said lands for a
further period after the termination of the original
period ; ‘
(0) ‘Landlord’ means a person under whom
a tenant holds and to whom he is liable to pay rent
or michavaram, and includes a janmi ;

(). ‘Melcharth’ means the transfer by the
landiord of part of his interest in any land held by
his tenant by which the tra.nsferee 18 entitled to
evict such tenant ;

(g) ‘Michavaram’ means whatever is agreed
by a kanamdar in a kanam deed to be paid periodi-
cally, in money or in kind or in both, to or on be-
half of the ]anmlj

(r) “Pay’, with its grammatical variations,
includes deliver ;

(s) ‘Prescribed’ means prescribed by rales
made under this Act ;

(¢) ‘Renewal fee’ means fee or fees payable
by a tenant to his landlord for the renewal of the
legal relationship under which the tenant has been
holding any land;

L(Ju) ‘Rent’ means whatever is Jawfully pay-
able in money or in kind or in both, to a person
entitled to the use or occupation of a land, by
ancther, permitted by the person so entitled, to

Landlord’

‘Melcharth’ ’

‘Michavaram®

LHA uss

Pay’

‘Preseribed’

‘Renewal fee!

‘Rent’

B



‘Tenant’

Veruma
pattamdar’

e

*Cultivating
verumpattam-
dar’

wfls

‘Customary

verumpattam-

dar’
ye?

"Wet land’

e T e

have the use or occupation of the said land, for
any purpose, on the understanding, express or
implied, that the person so permitted would pay
consideration for such use or occupation ;

(v) ‘Tenant’ means any person who has

_paid or has agreed to pay rent, or other consider-

ation, for his being allowed by another, to enjoy
the land of the latter, and includes an intermedi-
ary, a kanamdar, a kuzhikanamdar, and a verum-
pattamdar of any description ;

(w) (1) ‘Verumpattamdar’ means a tenant
other than a kanamdar or kuzhikanamdar of a
holding, for agricultural purposes, which includes
wet lands, and may or may not include other lands;

(2) ‘Cuoltivating verumpattamdar’ in respect
of a holding means any verumpattamdar who, not
being a janmi, intermediary or customary verum-
pattamdar of that holding has, expressly or im-
pliedly, contracted to cultivate the lands in that
holding, either as a tenant-at-will or during a fixed
term, ard actually cultivates the same;

(3) ‘Customary verumpattamdar’ means
any verumpattamdar who is entitled by custom of
the locality in which the land is situate to poss-
ession of the said land for a definite period of years
and for whose continuance thereon after termi-
nation of that period, for a further period, a rene-
wal fee has to be paid to the landlord as an mcld-
ent of the tenulej and

(z) ‘Wet land means land whlch is adapted
for the cultivation of paddy

N T ’;Wfrn
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This Chapter which contains the interpretation clauses is an import-
ant part of the enactment. = Some of the words used in the Act have got
a technical meaning and their definitions serve only the limited purpose of
of this Act (1). Legislative definitions as a rule do not control express
provisions on the subject matter of the same definition which necessarily
follows them. They should not however be strictly construed, serving
rather the purpose of general examples than overruling provisions %)
The definition of a word gives the meaning assigned to it wherever that
word appears in the particalar Act and that particular meaning should
be followed unless the countrary clearly appea~s (3). When a particular
expression has by long use acquired a special legalor technical signification
the expression must in the absence of a defining clause, be understood in
that special sense (3). When a definition “includes” certain persons or
things, it does not, as a rule, necessarily exclude other persons or things
not so expressly included, for that is the usual grammatical sense. When
a definition is intended to be given an exclusive signification, the usual form
of words is “means and includes” (%)

Agricultural year. This definition is suitable to the agriculttural
conditions of most parts of Malabar where the second crop of the year is
reaped in February at the latest. It begins on the 1st Meenam of the
Malayalam year. In the central and eastern parts of the district, the first
crop which is the principal crop of the year is raised in May and reaped in
September and the second crop is raised in October and reaped in
February while in the rest of the district where agricultural ‘operéet-
ions commence earlier, the first crop is reaped in September and the
second crop in jJanuary. As the year defined is most important for
purposes of eviction as contemplated by sect. 14. cl 5, a better year will
be one beginning on the 14th February when crops will have been reaped
in most lands. As some preliminary plough work has to be done as soon -
as the cropis reaped it may be inconvenient for the landlord to enter
and the tenant to surrender after the time suitable for such operations.

(') Panda V. Jemdi, 4 Cal., 665 ; Umachum V. Agadinisa Bu, 12
Cﬂlo 430. : i >

: (2) Uda Begum V. Indian, 2 A. 74, 86 ; Darris ou Statues.
() 5M.I.A-234; 21 N.R. 178. |

(*) R. V. Ashutosh, 4 Cal. 493, jor
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The year is unsuitable to'a class of cultivation: called “Kole”
which'is peculiar to the southern parts of Malabar, Cochinand Travancore
where' /it is perhaps ‘the most inportant wet cultivation: Here the land is
completely under water till January when it is drained by  means of engine
worked by motor power “and paddy cultivated so that the crops will be
just ripening in' March when' the year as defined begins; but the Colléctor
has power to notify other dates.

Cultivate. This definition is not only overexact but betrays some
confusion of ideas on the part of the draftsman. The underlying principle
is that a tenant if he is to get the benefit of the Act must be a cultivator
in the strict sense of the word and that there shall be no sharing of the
produce of any kind. whatever. The object can be secured by fewer words
being used, the usual definition of ‘“‘cultivate” is to cultivate by oneself or
by hired labour or by both. The definition is clumsy. :

. Dryland: Yhe section does not attempt to define: the eXpression
‘dry land’ except negatively and as both:‘wet land’ and ‘garden-land’ in
terms of which it is interpreted are defined, it is easy to have some idea of
it. But every dry land is in a sense garden land 4nd vice versa - although
garden'lands are not all fit for dry cultivation. Thus interpteted, dry land
is land which is not ordinarily used for planting fruit~bearin§ trees but is
at the same not adapted to the cultivation of paddy-

Eviction.. This word includes evecy kind of legal process allowed
for the recovery. of possession of land from a tenant.

Garden land. Although the definition- is not ‘precise, it conveys
the idea correctlys A land on which timber trees are grown which are
not" fruit bearing trees as well will be dry land writhin! the ‘meaning of
this Act. 3 S n

Holding., The definition is the same as that contained in the
Estates Land Act which defines ‘holding’ as a parcel or parcels of land
held under a single puttah or engagement in a singlé village provided that
a part of the holding, shall be treated as a separate holding if th‘eiiandiord
and ryot so agree. According to C. P. T, Act, it means“a parcel of land
held by a tenant of a landlord under one lease or one set of conditions”.

Intermediary. The word simply means”a‘, middleman who has

acquired interests in land intermediate between those of actual cultivator _
and the Jenmi or other landlord. There can be several gradations of such

A
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middlemien ‘and the growing multiplicat'on iof such - tenureholders 'is
regar-ded as one of the evils of the present system of ‘landholding in Indias

Janml Although the definition of the word ‘Janmi’ given here is
theoretlcally correct, it is not quite in consanance with the position of a
Janmi as popularly understood in Malabar. The word has got a technical
meaning and is used of a landlord more in relation to tenants holding lands
on'kanom orother similar tenure than as possessing absolufe proprietary
rights. “A “Janmi’ isaccording /tothe popular acceptation of:the ‘term a
superior landlord who 'not being ‘himself ‘liable to pay rent ' in kind or
money to ‘a-like landholder isdn pessession or ‘enjoyment of lands through
tenants holding on tenures to whichis annexed ‘the customary incident of
renewal. Such a landlord will not necessarily have unlimited power: of
disposition as-understood by certain jurists.

(1) "Kanom: This clause contains a. description rather than-a
definition of kanom. It 'is a tenure of land granted by a person for a sum
of money advanced by another person who 'is entitled ito possession ‘of
such land usually for twelve years and is liable to make a fixed payment
annually called michavaram  and also a fee or premium to sthat person if
at the end of the term the tenure is renewed.

(m) (1) ‘Kudiyiruppu’ as defined here does not seem to'be the
same thing as ‘homestead’ inasmuch as it does not include buildings but
only the sites thereof and ths contiguous grounds which are not defined.
The buildings are excluded as they must belong to the tenants 'if the Act
is to apply.

(2) ‘Separate kudiyiruppli > The definition is necessarily vague as
the question as to what other butldmgs and lands are necessary for the

convenient enjoyment of the house is a question which depends tipon ‘the

facts of the case.

(3) This definition is also vague as-the question whether any pxrt
of the kud%;ruppu is necessary.for the enjoyment of the remaining is a
question which must be decided with reference to the facts of the case.

Naturally the courts will lean in favour of sepa1able character of

kud!ylruppu in order that the object of the Act may not be defeated.

(n) Kuzhikapom .is a tenure granted for the pu.rpoqe of planting

fruit-bearing or other * trees on lands which are eithzr waste or are m an
undeveloped state of. cultivation. It may mean either the tenure or the



amount due to a tenant for improvements which consist chiefly of trees. In
some places it is synonymous with improvements; but the term as
defined here may include not only garden and dry lands but wet lands
also which is against the popular notion of the tenure. The definition
is cumbrous if not clumsy. Swuch in ‘such fruit-bearing trees’ is out of
place.

(#) Melcharth. The term as defined here may apply to many
forms of transfer which are not ordinarily meant by it: It is generally
used' in counection with' tenures which are subject to : the customary
incident of renewal. As defined here it may include a transaction by
which a landlord gives power to another to.evict a simple lessee or even
a tenant-at-will.

(¢) Michavaram. Unlike melcharth, this ferm is used ina
restricted sense- = Ordinarily it means payments made periodically by
tenants whose tenure is subject to the customary incident of renewal, It
is also applied to payments made to intermediaries, while here ‘Janmi’ and
not ‘landlord’ is the word used.

- The words ‘or on bebalf of the Janmi’ can be very well omitted.

Rent. The definition is inartistically worded. There is no justi-
fication for it when we bave got excs:llent definitions given in other local
Acts, i. e., Bengal Tenancy Act, Estates Land Act and many other Acts.
Of these Acts the Bengal Tenancy Act which was drafied by an eminent
English jurist (Sir Courtney Ilbert) contains a definition which can be
very well followed. It is certainly better to borrow a good definition from
-an important bill brought forward and passed into law as drafted by an
eminent. lawyer well-versed in the language in which it is drafted than
introduce new explanatory words and phrases which imperfectly express
the idea intended to be conveyed. The idea, however, is in the definition,
namely, that rent is anything in kind or in money payable by a persen
who holds land undér another person for the use of that land.

Tenant. The definition of tenant like that of rent is clus‘njay The
term is used so as to include every species of tenure and is a -‘c‘om-
prehensive enough to mclude every kind of land, wet, dry or gal‘de"n :

(w) (1) Verumpattamdar means a simple les%ee of agr1~
cultural land which includes wet lands but popularly the word means the
simple lessee of any kind of land, wet, dry or garden, Literally verums
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pattam means bare (lessee (verum means bare and pattam lease) as
distinguishe d from Kanom. A verumpattomdar has no pecuniary or sale-
able interest in the holding.

Agriculture is not defined but includes horticulture. A lease
must be  distinguished from licenses A lease implies the passing of an
interest in land, while license only gives the licenses permission to use the
land for a particular purpose without passing any interest in it.

(2) Verumpattomdar is of two kinds under tha Act, (1) cultivating
and (2) customary. Cultivating verumpattomiar is 0ae who cultivates the

land he occupies.

(3) Customary verumpattomdar. This isnot a happy term
nor is it, we conceive, correct and we do not know who is responsible for'
it. The report of the Tenancy Committee would show 'that they them-
selves coin;d the term. When we speak of a customary thing, we mean
that it is such a thing by custom and not by fitself, ‘while the tenure
which the authors of the Act mean is much higher than verumpattam for
even aceording to the definitioa, it has got far more permanency of tenure
than ordinary verumpattom. The word ‘Customary’ in that expression
applies not to verumpattom but to the incident of renewal which is
customary and it is submitted that it dees not correctly expreés the idea
intended to be couveyed by the term. In fact, it is just the reverse. A
better name will be customary kanomda.g.z The words “of the locality in
which the land is situate” may be very well omitte@ :

(v) Wetland. The term is used in a technical sense as only
land fit for paddy cultivation can be called wet under the Act. It is due
to the fact that rice is the staple-food of the people of the district. This
definition is of great practical importance inasmuch as fixity of tenure
conferred bys 10 is an tenants of wet lands as defined here. (S. 3 cl. (w 2
This definition is very vigue. A better definition will be that given
in the dr_.a:ft blll, viz, ‘land which has been levelled, bunded and ,adapted
for the cuﬁi#ation of paddy and registered as wet land in the registers of
the Government.’
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Fair rent of dry
lands converted
into wet by

tenant’s labour

Fair rent of
other . wet lands
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CHAPTER II. FaAmm RENT.

4. In this Chapter,—

(a) ‘seed required’ means the quantity of
seed customarily deemed:-to .be required and.,

(b) ‘gross produce’ in respect of wet lands

- means the produce obtained after paymg the

expenses-of reaping.

5. Fair rent in the case of dry lands con-
verfed.into-wet by.the tenant’s labour, shall be —

(@) for a period of twenty years from ‘the
year in which the first wet crop is raised- on ‘the
land, one-fifth of the differénce between the annual

.gross paddy produce of the land and three .times

the .seed required for the said ‘land for an agricul-
tural year, and

(&) after the expiration of the said period
of twenty years, one-fifth of the difference between
the annual gross paddy produce of the land and
two and a half times the seed required for the said
land for an a.arlculturan year.

6. In the case of Wet lands not falling under

.the previons section, fair rent shall be two-thirds
of the difference between one-third -of the gross
paddy produce of land for .the three yearsim-

mediately previous to the date on which fair rent
is'to-be ascertained and ‘two and a half times the
seed required for the said land for an agricultural
year : 3 :
Provided that ‘
(i) if, in any particular year, no crop at all
i3 raised, or only a dry crep is raised on a land
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registered in the registers of the government as a
single-crop land, the produce shall be deemed to be
the estimated produce of a single paddy crop ; and

(ii) in the case of lands registered as double-
crop lands in the said registers, account shall be_
taken as though two: paddy crops had been
harvested, irrespective of the number and the kind"
of the crops raised;, and of the fact that no crop
whatever is raised in apy particular year on such
lands.

The provisions contained in these sections (5 to 8)" which rslate to

the fixing of fair rent are entirely new. They are based upon definite /7=~
mathematical fractions of produce, as the maximum share of the landlords ™ . i
While admitting the utility of such standards as general principles of
guidance, one’ must be careful in accepting them as hard-and-fast rules

of practice and applying them to particular cases. While, in the absence
of a better formula it is reasonable and equitable to fix the rent at a
definite share of the produce, it is clear that in practice  there is consider-

able difficulty in'estimating the average produce. It depends upon a number

of varying factors, such as' the condition and the'industry of the cultivator,
the natute of the crop, the productivity of the soil-and’ the character of the
seasons including’ rainfall. Lands vary not only in' productivity but ' in
many other matters and it is difficult to: apply: any  one criterion to. all
parts of the district. A rule of division of produce which would work
smoothly in one case might be attended with immense hardship in another;
a share which would ordinarily leave a:margin of profit in one place or in
one class of cultivation might be inequitnble aud burdensome in another.
One must therefore be cautious in accepting these rules as definite and
precise mathematlcal formulae as they may unduly tie the hands of courts
which have ultimately to decide these complicated questions of crop
outturn. "

Section 5 deals with fair rent of dry lands converted into wet by
the tenant; Sect. 6. other'wet lands; Sect. 7. garden lands! Sect. 8. dry
land, and'sets 9. witl: lands witbin muncipal limits.

A

.
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Formula. Dry lands covnerted into wet

(@) for the 1st twenty years: Fair rent=+ of annual gross produce
minus 3 times the seeds

(b) After 20 years: F. R.=% of gross produce minus 2} times
the seed.

Sectnon 5 dea]s with the case of dry lands converted into w=t by
the tenanfs labour or at his cost, in which case for a period of twenty
years from the year of the raising of the first crop, the tenant is liable to
pay only one-fifth of the 2nnual gross produce after deducting the expenses
of cultivation which in this case is three times tlie seed required. The
proportion is liberal fand is clearly due to the tedfiht’s right to enjoy the
full benefit of the increased productiveness of the 8oil which is due to his
own exertion. The time allowed is sufficiently long to enable the tenant
to reap a remunerative return for the labour and capital expendéd by him,
The cultivation expenses allowed also are more, owing to the recent
change in the character of the land which may involve the expenditure of
additional labour and use of better manure- But it must be said that the
proportion -of one-fifth which is the maximum share of the landlord is too
small and the period, viz, twenty years, too long and may work unjustice
to the landlord, especially if as dry land he was getting more.

This section dees not specify the period or the yezr of which the
gross produce  is to be estimated for fiixing the fair rent, while under
sections 7 and 8 it is the average of the three years immediately prior to
date on which ' the fair rent is ascertained. It can hardly be supposed
that the produce is uniform for the whole period of twenty years for
which the fair rent calculat:d under this sub-section remains inforce or
for the whole of the subsequent period that comes after such period as
laid down in subsection 2. It can hardly mean the year in which the first
crop is raised, for that will be a lean year; it can therefore be only the
year just previons to the date on which fair rent is ascertained.

A nice question may arise whether *a landlord can apply for
determining the fair rent under this section as soon as the conversion is
complste or whether he should wait for twelve years as laid down in the
proviso to Sect. 28. On principle it is clear that he cannot claim any
enchancement, for he is not concerned  with the improvement which was
effected solely by the tenant. But he can now maintain a suit for eviction
only on certain spemﬁed grounds and if those grounds do not exist he is
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left without'any remedy. No doubt he can evict the tenant and cultivate
the land himself ; but he must prove his bonafides and if he fails to
establish the same to the satisfaction of the court, he will not get a decree
for passession. If, however, he succeeds, the tenant stands to lose, as he
will be compelled to surrender the land after receiving the value of im-
provements which may be insufficient compensation for distrubance.

Under this section, the tenant dees not get any -additional
advantage if he effects improvements other than converting dry lands into
wet, such as converting single crep land into double crop.

(6) - After the expiration of twenty vears, the landlord is entitled
only to the same share of produce, with this difference that the cultivation
expenses allowed are a little lezs. This also may be' said to be a " little
unjust, as the differeiice between tlie share fixed under this subsection and
that undersect. 6 is very great. :

sect. 6. This section 'deals’ with the most numeérous class of wet
lands in Malabar and its provisions are very important. Under it, the
fair rent is 'two-thirds of the average annual gross produce after dedicting
the. expenses of cultivation which is the sames as under subsec. (b) of Sect:
5,viz, two and a half timss ths ss2d required, ths remaining one-third
going to the tenant for the profits of cultivation.

The important principle underlying these provisions is the net
produce standard, i.e, ths resatis not a dsfaite. fraction of the gross
produce as defined in th> Act but a fixad share of ths nat produzs Whichl
is the surplus that remains after dsducting the - cultivation expenses.
Another principle is the estimate of gross produce as based ﬁponj th¢
average produce of a number of years immediately pravious to the year
in which fair rent is to be ascertained and the third is the uniform scale
of cultivation expenses.

Hlustration.

Suppose. the fair rent of an acre of a single crop land is to be
ascertained in Jaﬁﬁary 1931. The Court estimates the gross paddy produce
for the years 1928, 1929 & 1930. Suppose the produce for 1928 is 120
paras, for 1929, 100 paras and for 1930, 90 naras. Suppose the seed
required for an acre of land is 10 paras. '

Fair rent = 2 off i fof gross praduce for 1923 + g-.p fo,r 1929 1 é -

p for 1930.)
. 4*

o
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Minus cultivation expenses for the 3 years.
= % =+ (120,+ 100+ 80 ~— 75} paras.

% % § x 225 = 50 paras.

1l

The tenant is allowed 25 paras for cultivation expenses and 25
paras as profits. Both the cultivation expenses and the profits allowed are
not only fair and equitable but even generous. Suppose the same plot of land
is let on half-share system. The average produce being 100 paras, the
landlord will get 50 paras as fair rent and the tenant will get an equal
quantity for cultivation expenses and profits. The yield in this case
being ten fold the seed sown, there is no difference in the pfoduce absorbed
by rent whether the gross produce standard or the net produce principle
is adopted, Both the landlord and the tenant get the same amount which
is half the gross produce. But take another plot of land of the same extent
but of different productive capacity and let us suppose that the average
annual produce is more, say, 150 paras instead of 100. Then on the ‘half
share’ system, both the landlord and the tenant will each get 75 paras.
But when the net produce principle is adopted as under the Act the fair
rent will be proportionately more, or in other words,

Fair rent = % of (150 — 25) = ¥ x 125 = 831 paras and the
tenant will get 25 paras for cultivation expenses and 415 paras as profits.
making a total of 663 which is not only less than the fair rent he has to
pay but also less than the amount he will be entitled to get under the
‘half-share’ system. If however the yield is less than 100 paras, say only
80 paras, then he will be a loser on the. gross produce standard as will be
shown below, as he will get only 40 paras on the half share system while
he will get 1 (80 — 25)

+ 25 (cultivation)
expenses

= 3of 55+ 25= 43% and the landlord will get as fair rent
=2 of 55 = 363. :
So while in the case of lands of high productlve capacity the
tenant is a loser on the net produce standara he is a gam..r in the case of
less fertile lands. While in case of lands of the least fertlllty, he will get

the cultivation expenses and something more on thie net produce standard,
he may not ge: even the cultivation expenses on the half share system. -

-

o
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The fact is that vent, like Jand revenue assessment, depends
upcn £o mwany varying factors that it is hopeless to reduce it to any exact
arithmetical proportion.

The next principle adopted is the fixing of the fair rent with
reference to the average produce of a number of years. The average
produce is taken because owing to vicissitudes of season and other
extraordinary circtmstances, there may be fluctuations in crc p outturn.

But there are certain serious objections to the procedure pres-
cribed in this section. The practical difficulties of estimating agricultiral
produce are many and obvious. It involves the ‘inspection of crops which
requires besides practical knowledge technical skill of a high order and
cven then the result may not be very satisfactory especially as the
produce of a number of years is to be estimated, '

Lhe other objection is that the rule rests upon exact mathe-
matical formulae which if rigidly applied may prove unfair and inquitable.

Another thing is that the ‘net average produce’ principle, though
sound in theory, is a fallacious basis on which to fourd fair rent,
especially as it is difficult of accomplishment. Suppose for three succassive
years just previous to the date of ascertainment of - fair rent, there was a
total failure of crops owing to some extraordinaty circumstance such as
draught or flood, what will be the fair rent? On what principle is it tobe
calculated? The proviso does not apply, for it applies only to wilful re-
fusal to raise crops. It rests upon the assumed nst assets of a long
period of 20 years during which the fair rent determined or revised is: to
remain in force. : s

Again, cultivation expenses are a variable factor, depending not
only upon the productivity of the soil but also upon the crop raised- For
example, the cultivation expenses allowed here will be insufficent for what
is called ““cole” cultivation which is prevalent in the southern parts of
British Malabar, Cochin and Travancore. Fair rtent fixed under this
section will be unfair to the tenant. It is therefore necessary to give
power to the court to increase the cultivation expenses in such cases. It
is seen from a recent memorial submitted by the mirasidars of Tanjore to
the Government that cultivation axpenses for the first taram comes to 35%
and last taram 50% of the produce- .




Fair rent of
garden lands

7. (1) In the caseof garden lands, fair
ront shall be a share, ascertained under sub-sections
(2j, (8) and (4) of this section, .of one-third of the

gross produce for the three years immediately °

previous to the date on which fair rent isto be
ascertained.

(2)  As regards cocoanut trees in respect of
which’ the landlord is bound to pay ¢ompensation
unider the Improvements  Act in case of eviction,
the share shall be one- fitth of the said one- -third,
of only the nuts included in such produce and. as
regards trees in respect of which he is not bound
to pay such compensation the share shall be two-
fifthsof the said one-third.

Provided that where a cocoanut tree bhas
been let for tapping, its produce of nuts for the

. purposes of this sub-section during the said three

years shall be deemed to be the same as the. produce

‘of nuts during the three years of a tree of a similar
description and with similar advantages in the
‘newhbourhood which has not been leb for bappmg,

(3) L\s regards areca  trees “and pepper
vines where pepper is not the principal crop on t.he
land .in respect of which the landlord is bound to
pay compensation under the Tmprovements Act in
case of eviction; the share shall be one-sizxth of the
said one-third of only the nuts and pepper mcluded

in such produce, and as regards trees and pepper

vines in respect of which he is a0t bound to.pay
such compensa.tlon, t.he share shﬂ.ll be ene-ﬂiufd i}f

: tha sald one ‘bhucd

@ Nothing shall be paya,ble (1) for ‘the
minor produce of cocoanut or areca brees such as
leaves, fibre; etc., whether such compensation is

&
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payable or not in respect of fhe said frees, or (ii)
for the produce of other classes of fruit-bearing
trees such as jack, mango, tamarind, palmyra and
cashewnut. ’

This section deals with the fair rent of garden lands which are
for the purposes of their section classified under three main heads. (69)
Cocoanut trees (2) Arecanut trees (3) Pepper viaes where pepper is not
the principal crop, Sub-sect. (1) contains the general priﬁéipl'e applicable to
all the three classes of lands, which is the average gross produce standard
and not the net average as in the case of wet lands under sect. 5 & 6, and sub-
sect.(2) deals with the most numerous class of garden lands, viz, cocoanut
and sub-sect: (3) deals with-arecanut trees and pepper vines. Sub-sect. (4
is only explanatory of the other sub-sections in asmuchas it simplyisays
that minor products should not be taken into account in fixing fair rent.

Gross produce. 'The term is not defined for the purposes of
this section and tharefore means the actual produce or’ outturn’ noﬂnng
being deducted on account of the cost of planting and maintaining such
trees or vine as contemplated by sub-sect, (u) & (iii) of sect. 15 of the
Improvements Act. In the absence of any deﬁmng clause, the question

‘may very well arise whether 'there is anything which prevents such cost

from being taken into consideration in estlmahng the gross produce‘

These three classes of garden produce are blought under two
distinct divisions for purposes of fixing fair rent, (i) “those trees and vine
which belong to the tenant and should be paid for under the Improvements

~ Act and (iij and those which belong to the landlord and need not be so
- paid | for. In the case of the former, the falr rent is naturally less, as the
: _1a.ndlord ha.q to pay the tenant before he becomes the owuer of these im-

i

provements

Formula for fair rent.

Sect. 7. (2) Cocoansit trees
AL, RBONE S EEOES . o i i sl roitase At
Fainrent =+ of L.of the total gross. pre lus2 of BYM( G
‘”(%i) ' The rest ; '
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Fair rent = % of 1 of the total gross produce of 3 years.
Sect. 7. (3) Arecanut trees and pepper vines.
(i) Tenant's :
Fair rent = 1 of 1 of the total gross produce of 3 years.
(ii) The rest
Fair rent = 1 of 1 of the total gross produce 3 years.

8. Fair rent in the case of dry lands shall
mee o’ be three times the assessment payable in respect
thereof per annum.

Uundet this section, fair rent can be determined only in the case
of dry lands assessed to Government revenue, but it does not follow that
the fact of assessment should appear from the settlement register. If
unassessed dry lands are included in the cultivating Verumpattamdars’ or
Kanomdars’ holdings, fair rent cannot be determined under this section.

9. (a) In the case of lands situated within
the limits of any municipality and not built or
Fairreniof  planted upon, or on which no crop - is grown, the
e alltmitefair rent shall be the rent paid or agreed to be paid
in respect of similar lands, of the same extent, in

the neighbourhood ; ‘

(b)) In the case of other lands situated
- within the said limits, the fair rent shall be the
fair rent determined under sections 5 to 8, or
the fair rent determined under sub-section (a) of
this section, whichever is higher.

This section deals with fair rent of lands situated within munici-
pal limits. Cls (a) deals with vacant plots of ground which are wneither
planted upon nor cultivated in the usual way. In their case fair rent is
the rent usually paid for similar lands in the neighbourhood of such lands.

3
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But suppose for such land a tenant is already paying a rent; then that &
course may be taken as fair rent.

ClL (b) deals with lands (1) which have been built or (2) plantod
upon or (3) those on which crop is raised, (4) assessed dry lands and (5)
unassessed dry lands. Of these, lands coming under (2), (3) and (4) have
been provided for by sections 5 to 8; while there is no provision. in the
Act for determining fair rent of lands which have been built upon and of
unassessed dry lands. The latter will not be many and may be ignored
but the former are numerous and important and a formula should be
found. Fair rent determined under sub-section .(a) cannot apply as: that
applies only to vacant plots.

CHAPTER I1l— CuLTivATING VERUMPATTEMDARS.

]10 Notwithstanding any contract to the
onbmry entered into whether before or after the. Sndid
coming into force of this Act, every cultivating verumpat-
verampattamdar shall have lixity of tenure in' oot
respect of his holding as heteinafter provided, and
shall not be evicted therefrom except as provided

in this Act

This section may be rendered thus:i—Every cultivating tenant
holding under simple lea = of lands fit for the cultivation of paddy shall,
inspite of any contract to the contrary, have fisty of tenure in respect of
his holding whether the same includes other kinds of land or not and no
sush tennt shall bz evicted excapt on one or other of the grounds specified
in this Act. ¢

This is one of the most important provisions in the whole Act
inasmuch as it confers new and valuable rights and privileges upon a most
numerous class of agriculturists in Malabar—rights and privileges unexam-
pled elsewhere. It effects a most drastic change in the existing law—a
change which is one of the most revolutionary and conﬁscatory of all the
many changes made b by this extra.ordmary legxslatwe enactment. It may
be said to be the magnacharta of the verumpattam tenaat. Similar rights
have been conferred upan oscupisrs of ryoti lands by ths Baazal Temansy

e
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Act and the Madras Estates Land Act. Bat those rights. exicted inde-
pendly of the Act. While the latter Act uses the cxpreseion “permanent
right of occupancy,” this Aet uses “fixity of tenure”, The meaning is the
same, the change in the phraseology being dué to the difference in tenure.
The Estates Liand Act applies chiefly to-lands in which the ' tenant has a
preexisting right which the State bas, under the grant by which proprietary
rights were conferred upon the landholder, taken power to protect by law.
But in Malabar the State has no such power of interference. The Estates
Land Alet divides all cultivable land into two classes : (1) ryoti land in
which' two * distiwdk interests ‘always exist, namely the melvaram and
kudivaram—the former is vested in the landlord, whilé the lattef is in the
ryot. The character of this land can under no circumstance be altered by
the landlord and (2) private or homefarm lands in which the entire interest
is vested in the landlord: The ‘tenant of this class of land holds on such
terms as may be agreed upon between the landlord and the tenant. It is
to this kind of land, to take an analogy, that sect. 10 of the Act applies
and it is therefore that the Act'is said to" be confiscatory in character.
But a-Malabay landlord has higher rights than a landholder coming under
th'erEsté.'tes Land Act. In'fact his positionin respect of lands held  on
simple-lease more resembles that of landlord in England with absolute
proprietory rights in the land he owns.

‘While the Malabar Tenancy committe recommended onl&v an

optional form of fixity of tenure, requiring every tenant who <laimed

aﬁﬁgﬂt&apply for it, the Select Committee of the Legislative council

- charged the clause by conferring the right absolutely upon every cultivat-
ing tenant without any formal application on his part. :

But the ‘tenant can get fixity only on certain conditions. The
first is that he should be 4 cultivator in the strict sense of ‘the' term, it
being opposed to the general policy of the Act to confer such rights upon
middlemen. The second is the payment of fair rentras determined or
revised under the Act and the third is that the tenant should not: do- any

act which is pr'e.judical either to the interests of the  landlord: or- to the
1éﬁd he cultivates, Although there are analogous conditions in the case
:rqfila-n‘c_l‘s%coxping under tffg Estates Lands Act, they are not s6 many. For
example, ngde;r the Estates Land Act, the landlord has'no right of ‘eviction
m the case of denial of title.  Similarly, although the Jandholder is given
the right to bring a suit before the collector for the eviction of a- ryot on

e
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the ground that he has materially impaired the value of the land for ordi-
nary agricultural purposes (S. 151), no decree for eviction can be passed
if the damage is repairable or compensation would afford adequate remedy
for the damage and the tenant repairs it or pays compensation as ordered
by the Collector. That is the only case in which a landholder can bring
a suit fo eviction under the E. L. Act; while under this Act, ,the tenant
can be evicted on many other grounds, one being that the landlord wants
to cultivate the land hit_nseli:]

Agricultural tenancies are ordinarily untransferable but in Mala-
bar custom has always allowed free transfer of leases coming under this
section and the Transfer of Property Act expressly recognises ‘such a
right (Sect- 108 cl. (J) although that Act does not in terms apply to agri-
cultural leases. The present Act also recognises such a right (S. 39).
A question may however arise how far, if at all, subdivision of holdings
1s permitted under the Act, having regard to the definition of holding in
(S- 3. cl (h) which contemplates the landlord’s assent being given to the
subdivision, but in the absence of an express prohibition, it is reasonable
to suppose that the tenant has a right to transfer a portion of the holding
as it does not offend the principle underlying sect. 39, unless the transfer
leads to the fragmentation of the holding to such an extent as to impair
the effiency of cultivation in which case it will be invalid as against the
landlord.

The same rule applies to the subdivision of holding effected by
partition and to shares cor interests that have devolved upon several heirs
on the death of the original tenante In the latter case, the landlord has
less right to object because the law governing the parties allows the
transmission of fracticnal shares and unless the special Act expressly

- prohibits such subdivision; it shall be deemed to have allowed it.

Subinfendation being opposed to the policy of the Act, the
question arises whether it is' permissible and, if so, to what extent. The
Act does not expressly prohibit sub-letting although sects 3. cl (h) says
that subdivision must have the assent of the landlord. If, however, the
cultivating tenant sublets the entire holding to strangers whether they are
Eultivating tenants or not, the original tenant forthwith forfeits 'the  fixty
of tenure confered by this section as he ceases to be a cultivating Verum-
pattomdar. - The sublgssee steps into the shoes of his immediate landlord
and can claim fixity not only as against him but as against his landlord,

: ) 5*




for this is a right conferred on him by a legislative enactment and not by
contract. 1f, however, he sublets only a portion of the holding to a cuiti-
vating tenant, retaining the rest in his own possession, both the transferee
and transferor will be entittled to the bensfit of this ssction provided that
the effiency of cultivation is not thereby impaired. The question is not
free from dffficulty, there being no express provision on the- point in the

Act. In an analogous case governed by the Estates Land Act, the Privy
Council left the point undecided. There, certain lessees gwho held lands

under leases granted in their favour by a landlord sued for the ‘issue of a

pattah fixing fair rent in respect of the lands demised to them. It was

found ‘that the lessees had sub-let all the lands to cultivating tenants who

held the holdings and cultivated the lands subject to the payment of a rent

to their immediate landlords and that they acted purely as middlemen.

The Privy Council held that as they had subject all the lands included in

the holdings they were only middlemen and that as such they were not :
entitled to the benefits which were intended by the Act to be conferred

upon cultivating tenants. As to the question whether, if they had sub-let

only a portion of the holding, they would be altogether disentitled to the

benefit of the Act 'the Privy Council thought that they were not called

upon to'express any opinion. Their Lordahips say ‘“Their Lordships have
not to determine, if the statement of Napier, j. be accepted according to

its ordinary meaning, whether, if the appellants had only sub-let to

occupying and cultivating sub-tenants a substantial portion of their lands,

they would be altogether disentitled to the relief they seek, or would only

be entitled to that relief in relation to the portion of the demised lands

which they had no sub-let, especially as this question was not raised or

argued before  their Lordships on the hearing of this appeal, and their
Lordships must not be taken ta have formed, much less to have expressed,
any opinion upon them” (%)

An equally difficult question is as to the kind of lands in respect
of which fixty of tenure can be claimed. If we are to go by the ordinary
meaning of Verumpattamdar; his holding may include every kind of culti-
vable land wet, dry or garden. But having regard todthe definition of the
term in this Act 33 cl. (u); wet land as defined is a necessaty part of thg
holding and no tenant can claim fixty of tenure who does not cultivate a
plot of wet land however small that may be. But:as to the extent of

() S. Burchy V. Raja Appa Row, 41 M. L. S. 669 (P. C)
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other lands that may be included in the holding the Act is silent. The
Malabar Tenancy Committee was of opinion that any 'fixty offtenure given

to the cultivating tenant must be confined to ;wet lands and such dry or

garden lands as are ordinarily necessary for the cultivation or enjoyment
of such lands. But the Select Committee changed this. But the question
still remains whether a tenant of a holding of which wet lands from only
an insignificant portion is entitled to the benefit of this Acts It is hrdaty
possible or reasonable to suppose that the legislature intended that a
tenant whose holding censists of 3 small plot of wet lands, say three or
four cents worth about ten or fifteen rupees but has at the same time
fourty or fifty acres of garden lands worth about a lakh of Rupees included
in it should enjoy the valuable rights proposed to be given by this  enact-
ment. The principle of section 3 cl. (w) cannot be received in this sense.
Dut the point is not clear.

“As herein after provided” means that the grant of fixity is
subject to the provisions contained in sections 11 to 13 and “except as
provided” means subject to the provisions in sections 14 and 15.

11. Any cultivating verumpattamdar or
his immediate landlord may apply to the court in
the form  preseribed, for fixing the extent of the c‘oﬁ“ﬁi‘“:x::g
holding, the fair rent in respect of it, the instal- extent of
ments, if any in which it shall be payable and the f:,:?megm'm
date or dates when the fair rent or the instalments
thereof shall be payable.

The previous section having declared the substantive law regard-
ing fixty of tenure, this and the next section describe the procedure to be
followed in fixing the fair rent which isa necessary consequence of the
grant of fixty and as the determination of the question is in the 'interests
of both the landlord and the tenant, both are given the right to apply.
Ordma.rlll;, the tlme for the determination of fair rent comes only twelve
years after the commg into force of this Act (sect 28). But where there is
an intermediary whose ten wre has to be irenewed in the meantime, the
twelve years rule will not applys In such a case, fair rent will have to be.

L\,arz:h\
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determined for the purposes of the renewai which will, if and when granted'
make the cultivating tenant liable to pay thz fair rent so fixed from the
date of the renewal. The question arises whether fair rent can in such
a case be determined under this section and if so, who are the parties that
can apply. Inthe first place, the section as it stands is intended only to cover
a case where fair rent has to be settled as between the cultivating tenant
and his immediate landlord ; that is clear not only from this section which
contains provisions as to the dates when fair rent is payable but also from
saction 12 where no notice is expressly required to be given to the superior
landlord or landlords whose presence is absolutely, necessary for fixing the
fair rent for the purposes of renewal.

As the parties who can apply, there are still greater difficulties.
The cultivating tenant cannot apply, for he is not directly interested in the
renewal to which he will not ordinarily be a party; the superior landlord
_ cannot also apply, for he is not the immediate landlord of the cultivating
tenant who alone can apply under the sectidn. The kanoundar seems to
be a person who comes under the section if he happens to be the oxily
intermediary ; and if his petition is maintainable under this section, who
are the necessary parties to such a petition ? His landlord is a necessary
party, for the fair rent determined under sect, 12 will have to be binding
upon him for calculating the renewal fee; the cultivating tenant will also
be a necessary party, for he will be liable to pay the fair rent so ﬁaed if
and when a renewal actually takes place.

It would, however, appear from the latter part of the proviso to
sect. 28 that the renawal fee is to be calculated on the basis of the fair
rent as fixed under this section. In fact that sectios seems to assume in
some cases the determination of fair rent under section 12 before renewal.
There is apparently no other express provision in the Act for fixing fair
rent as such, for, while a kuzhikanomdar who applies for renewal under
section 22 is bound to apply for fixing fair rent, there is no such duty cast
upon the kanomdar who applies under similar circumstances. But although
there is no express provision, the Court while determining fee under sect,
24 (1), can incidentally determine fair rent and if the cultivating tenant is
‘made a party as he ought to, he will be bound by the fair rent so fixed, in
spite of the wording of the proviso to section 28 which assumes thé
determination of fair rent under qectxon 12 for purposes of renewal under
Chapter IV A ; ; : 2
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12.  On tho receipt of an application under
secbion 11, the court shall issue notice to all the =ocsiue o
parties concernel and after enquiry determine by spplication
an order — oy
(i) the extent of the holding ;
(ii) ‘the fair rent that is payable in- respect
of it ; ‘
(iii) the instalments, if any, in which the
fair rent shall be payable ; and
(iv)  the date or dates on which the said
rent or instalments shall be payable.

Although section 11 says-that every petition should be in the form
prescribed, neither in that section nor in this is there any indication of the
requisites of a proper petition or the made of presentation of the same.
Az in ordinary suits instituted undr the Code of Civil Procedure, it may be
necessary - for the Civil Courts to maintain a separate register of applica-
tions filed under the Malabar Tenancy = Act, containing the partxculars of
the suit so far as they are applicable to these petitions.

Although this section says “on the receipt of an application” it
really means in the language of the civil court which is set in motion
“when a petition under section 11 has been duly presented and filed” the
court shall issue notice etc. '

The section says nothing about the persons -who shuld be made
parties. Naturally every person who will be directly affected by the
order is a necessary party- Further, every other person who appears to
the court to be interested in the controversy or in the subject-matter of the
petition will be ordered to be made a party to avoid further litigation
respecting it. The court will in the first instance issue notice to all persons

*who are made respondents by the petitionerd Ifitis the landlord’s petition,
his immediate tenant is a necessary party or if it is tbe cultwatmg tenant’s
petition, his immediate, landlord is a necessary partys All intermediaries
may also be broughf on records Similarly, a rival landholder will be a
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necessary party when there is dispute as to the extent of the holding and
he is actually or constructively in possession ef any portion of it.

Similarly, the Act is reticent as to the nature of the inquiry that
is to be conducted. Ordinarily the Court will issue a commission for
estimating the produce and after the receipt of the Commissioner’s report,
it wiil receive such further evidence, oral and documentary, as the parties
may desire to produce. As the order under this section is appealable, the
procedure prescribed for the trial of suits under the code of Civil Proce-
dure will be followed so far as the same is applicable (Sect. 50)

~ The Extent of the holding.

Where the lease deed countains definite measurements and
boundaries as is usually the case in Malabar the question of the extent of
the holding cannot present any difficulty.

It may however hanpen that the tenant has made accessions to
the property or that the property has during the tenmangcy received
accessions in the natural way. In either case the presumption is that the
tenant is entitleéd to the benefit of the accession so long ‘as the' tenancy
subsists and - that on its termination, the landlord is entitled to the
entire benefit of the accetion except in the case where it was made at
the expense of the lessee in which case he will be entitled to its valuein
case of eviction. But the matter would be differsnt if it clearly appeared .
by some:act done by the tenant that he made ths accetion for his own
benefit and that he had no intention to hold it as a part of the original
holdmg (!) Otherwise the temant cannot acquire an adverse title as
against his landlord in respect of the accessions. Likewise, the landlord
also cannot oust the tenant or claim to hold the accersion separately from

' the property demised, but can oaly claim a fair and equitable rent, *on the
ground that the tenant pays less than his neighbours, or that the produc-
tive power of " the land has increased, or that the quantity of the land
held by the tenant is greater than that for which rent has been previously
paid by him” (2)

' (i) Fair rent. This will have to be fixed as laid dowa in
sections 5 to 9 according to the kind of land.

—

(1) Goordas V. Isurch under, 2 W. R. 246.

(®) Gorrdas Issur chunder, 22 W’ R- 247 Ramzdkz v Pm'bvm‘k1
Cal 823 Bm; V Wévmdrcz 8 Cal 706




13. (1) A landlord may, at any time, by
notice in writing, call upon his cultivating verum-
pattamdar, at the latter’s option

(a) to pay one year’s fair rent of the hold-
ing in advance, or

(b) to furnish security for the said fair
rent, or

(¢) to pay a portion of the said fuir rent in
- advance and furnish security for the balance :

(2) If, within a period of six months from
the date of the service of notice upon him under
sub-section (1), the cultivating verumpattamdar
fails to pay the advance or furnish the security
demanded by the landlord, the landlord may apply
to the court, in the form prescribed, for an order
to direct the cultivating verumpattamdar, at bhe
latter's option :

(a) to pay one year’s fair rent of the holding
in advance, or

(b) . to furnish security for thé sé,id fair
rent, or ‘

(c) to pay a portion of the said fair rent in
advance and furnish secunty for the balance.

(3)  On the receipt of an applieation under
sub-section (2), the court shall issue notice to the
cultivating verumpattamdar and, if satisfied after
inquiry that the tenant has not complied with any
of the provisions of sub-section (2), order the culti-

‘ va.tmg verumpa,tta.mdar, at the latter's optlon

(a) to pay one year’s fair rent of the hold-
mg m advance, or

Fair rent of dry
lands converted
into wet by

tepant’s labour
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() to furnish security for the said fair
rent, or

(¢) to pay a portion of the said fair rent in
advance and furnish security for the balance,

(4) 'Where the cultivating verumpattamdar

has already paid a portion of one year’s fair rent

- of the holding in advance, or furnished security for
a portion of the said fair rent, the provisions of

sub-sections (1) to+(3) shall apply in respect of the
balance of such fair rent. :

(5) Any advance of fair rent paid by a
cultivating verumpattamdar to his landlord, whether
before or after a demand nnder sub-seciion (1) or
deposited by him for sdch payment under clause

_ (1) of sub-section (4) of section 15, shall bear in-
terest at six per cent per annum from the date of
payment or from the date of service of notice of
such deposit through cours, as the case may be,

Under this section the tenant is bound to pay one yeat’s rent in
advance or farnish sufficient seccurity for the same if the landlord S0
requires, option being given to the tenant. If he fails to furnish seéurity
within six months of the receipt of notice issued by landlord, the latter
can apply to the court for an order directing the tenant to do either and if
he does not comply with that order, it is open to the landlord to file a
suit for eviction under Sects 14 cl (7)s Even then the tenant can avoid
the passing of a decree if he complies with the order of the court and de-
posits the amount or furnishes proper sacurity.

There is a practice of taking security for one year’s ‘rent from
simple lessees and the Act ‘only recognises that custom,  although in some
cases it may work ha.r.dsth thus frustrating the object of the enactments
But this matter of security was a bone of contention for a long time. The
draft bill submitted by Raghavaya Committee contained a provision  for
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security which was expunged by the Select Committee on the ground that
such a provision would deprive many a deserving tenant of the benefit of
the Act. They however retained the provision for summary realisation o {
rent by distress which in their opinion was a sufficient safeguard- The
bill was passed in that form and when it came up before His Excellency
the Governor for his assent, he sent it back to the Ccuncil twith a recom-
mendation to delete the provision relating to summary procedure for
recovery of rent by distress and to substitute the provision for security.
The Governor’s recommendation was accepted subject to the exemption
in favour of tenants who could claim three years’ possession. This proviso
not having been received with favour the bill was again remitted to the
council with a recommendation to delete fhe proviso which was accord-
ingly done and the bill was passed as it stands.

(2) The tenant is given 6 months’ time from the date of service
of notice tor furnish security. The time is clearly too long under the
circumstances and even after that time, the landlord cannot file a suit for
eviction because he has to apply to the court for an order for security and it
is only after the time fixed in the order has expired that a suit for eviction
can be filed. By that time one full year will have elapsed and the land-
lord will be left wilhout a remedy if the tenant plays false. The object
of the security being to protect the honest landlord against the dishonest
tenant, that remedy is effective only if the remedy can be availed of before
the mischief has been wrought. Two months’ time is therefore sufficient.

Again it would' appear that notice is required to be served per-
sonally upon the tenant. It is not paossible to do this always as he may
evade service as is easily done especially in villages where the postal
service is not so regular as in urban parts or he may have gone abroad-
In such cases, notice attempted to be served on him either by actual
service on any adult member of the family or by leaving it at his last
known residence must be deemed to be sufficient.

14, No suit for eviction of a cultivating spise o
verumpattamdar from his holding shall lie at the cuivaiine
instance of his la.t:dlord except on the following =M
grounds :

'6*
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(1) that the tenant has wilfully denied the
title of the landlord before the date of such suit ;

Bizplanation— A denial of the landlord’s
title under a bona fide mistake of fact is not ~wil
ful within the meaning of this clause;

(2) that the tenant has intentionally and
wilfully committed sucl acts of waste as are cal-
culated to impair materially and permanently the
value or utility of the holding for agricultural
purposes ; ;

(3) that the tenant has not paid, within
three months after the due date, the whgle or any
portion of the rent due in respect of the holding ;

(4) that the tenant has collusively allowed
a stranger to encroach on the holding or part
thereof adversely to the interests of the landlord;

(5) ' that, at the end of an agricultural
year, the landlord requires the holding bona fide
for his own cultivation or for that of any member
of his family or tarwad or tavazhi who has a pro-
prietary and beneficial interest therein ;

(6) that, at the end of an agricultural year,
the landlord requires the holding or part thereof
boma fide for building purposes for himself or any
member of his family or tarwad or tavazhi who has
a proprietary and beneficial interest therein ;

(7) that the tenant has not complied with
the order of the court under sub-section (3) of
section 13.

Provided that in cases falling under clauses
(4) and (6) where only a part of the holding has

-
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been encroached upon or is required, as the case
may be, the eviction shall be from such part of the
holding only. ,

Hazplanation.— In the case of a landlord
governed by alaw other than the Marumakkat-
tayam law, the wife or husband and the children
of the landlord shall be deemed to be members of
the landlord’s family having a proprietary and
beneficial interest in the holding.

L

This section enumerates the various grounds on which and on which
alone a landlord may see for eviction of a cultivating tenant. As fixity of
tenure is granted only on certain conditions, the tenant must fulfil those
conditions if he is to enjoy the benefit of the Act. Just as. an ordinary
lease may be forfeited in certain cases, fixity conferred upon the tenant
by the Act can also be forfeited. The first conditon is that the tenant
should not only not do anything which is prejudicial to the interests of the
landlord, but he should duly dischatge every obligation imposed upon him
by law or contract. Ground Nos. 1 to 4 and 7 belong to this class
Another principle is ‘that where the interests of the landlord and the
tenant conflict, the interests of the former should prevail as the owner of
the property ground Nos. 5 and 6 belong to this clasﬂ

Cl, (1) Denial of title. The rule embodied in this clause
follows the Transfer of Property Act Sect- 111 ¢l (g) (2) which in its
turn follows the English law. Neither under the Estates Land Act nor
under the Bengal Tenancy Act is a suit for eviction maintainable on thls
ground This is probably due to the difference in tenure.

It is after a matter of no small difficulty whether the renunciation
complained of is su{ﬁment in law to constitute adenial of title on which a
suit for eviction may be based.- Every thing depends upon the language
used and the mtenthﬂ‘ of the party. If the- language used ‘is unambiguous
and unequivocal and would, if reasonably construed, amount to disclaimer,
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the court would infer that the title was denied. (!) As held in an English
case: “to constitute a disclaimer, there must_ be a direct repudiation of the
relation of landlord and tenant, or a d&s%ﬁct clalm to hold possession of
the estate upon a ground whelly inconsistent with the existence of that
relation, which by necessary implication is a repudiation of it.” (2) Thus
a claim byrthe tenant that he had acquired ownership by adverse posses-
sion was held sufficient denial causing forfeiture of the lease. (*)

Both'under the gereral law and the Act, the disclaimer must be
before suit and a denial made in the written statement cannot relate back
to the institution of the suit. (¥) Under the general law the landlofd must
prove not merely that his title was denied but that it came to his know-
ledge before the suit. (°) This principle will of course apply to the cases
under the Act, for withoutsuch an allegation the suit will not be main-
tainable. But the repudiation must be of the tenancy and not merely of
its terms. (6) A permanent tenancy can be forfeited by a depial of title,
(") although Mr. Justice Srinivasa Iyengar ‘was of opinion that there can
be no forfeiture of such a lease. But the question whether an anubhavam
tenure can be forfeited by denial of title has not been finally decided,
although Mr. Justice Coatts Trotter took the view that there had been
previous decisions relating to service tenures which applied to all forms of
permanent lease. (8) The denial of a derivative title, as that of an
assignee, can work a forfeiture of the tenancy. (%)

(!) Prag Narain V. Kadur Baksh 35 As 145; Sridharan V.
Narayanan 41 M. L. J. 525 ; Kalangath Nair V §Mariyama 43 M. 480.
(*) Doc V- Stanyon 1 M« & W. 495 followed {in Mullick V. Mak-

kama 9 C. W. N. 928 ; Kiloth V. Kertheva (1916) M. W. N. 11.
(®) Raman Nair V. Mariyama 43 M. 480.

(*) Maha Raja of Jeypore Ve Rukhmini, 42 M, 589 (p+ ¢.); Peria
V. Subramani, 3( M. 267.

(®)  Tirumanessari Kottayil Sr dharan Rajaﬁ V. Kandanath
Namboodiripad, 41 M. 525 ; Kawmalooti V. Kunhamed 41 M. 629.

(5) Forbes V. Mir. Mohained Io M. I. A[438; Jeypore V. Ru-
Emini 42 M. 589 (pa c.)

(Y)Y Kally V. Mantnohini 24 Cal 445 ; K. Kutti V. Puliakathe

41 M. 629 ; Venkata V. Ranga, 36 M. L. J. 532 Tirum.

(%) T. Rajah Ve Namboodiri 41 I. L. - J. 925, Rdf Goswami V.
Mandal 36 Cal 1003. 3

(8) Venkata Va Rcmga 36 M. L. J.532.
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The Act is silent as to the question “whether notice is necessary
before the landlord can take advantage of this provision and bring @ suit
in ejectments Under the amended Transfer of Property Act of 1929
sect. 111 cle (g). Notice is necessary to determine the lease and althuigh
that Act does not apply to agricultural leases, the principle will no doubt
be followeds '

By (2) Active waste: This ground covers ‘cases of active
waste, i+ €., acts which are destructive of or permanently ipjurious to the
holding and render the same substantially unfit for agricultural purposes.
With this, compare sect. 151 of the Estates Land Act which entitles a
landlord to eject an occupancy ryot under similat circumstances ; but under
that Act no decree for ejectment can be passed if the ryot repairs the
damage complained of or pays the compensation fixed by the Collector.
There is nosreason for refusing such a relief to the Malabar tenant, for no
tenant will under ordinary circumstances do any act 'which is positively
injurious to the property especially when fixity of tenure has ‘now beep
conferred upon him.

The question as to what will constitute waste of such a character
as will enable the landlord to maintain a suit in ejectment is rather a
difficult one. It depends upon the property demised and the custom of the
locality. It also depends upon the tenure. A lessee, like a mortgagee in
possession, may use the property in the way thﬁwg}%an uses his
own property and is not answerable for any determination-caused by fair
and reasonable enjoyment. It is only active and extensive waste that
will cause forfeiture under the Act and not what is known to jEnglish law
as permissive waste which is due to negligence or omission on the part of
the tenant A lessee is not entitled to divert the property to a purpose
which is inconsistent with, the ons for which it was leased.- But the
landlord cannot eithet under English law or under the transfer of Property
Act eject the tenant on that accounts (19) His remedy is by way of
injunctior and damages. When land under cultivation'was;converted into
a mango-grove, by the tenant the landlord was held “entitled to have the
young frees removed, the pits dug ub, and generally to have the land

(19)  Chundur K. Mourede 8 B. L. R Appx. 40, Masser V. Rukun,
9 Cs 6090
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restored to its former condition. (11)  But the planting of the trees is not
in itself objectionable and can be resorted so long as the charactor of the
holding is not materially changed. Thus when irrigable wet land was
converted into a cocoanut garden, the Madras High Court held that there
was no sufficient reason to eject the tsnant. (12): It remains to be seen
how far this decision will be followed in the ~ases under the present Act,
although valus of compensation is generally awarded to the tenant under
the Improvements Act in cases of such conversion. But where a tenant
dug a tank on land leased for agricultural purposes the landlord is entitled
to have it filled up at the tenants’ cost. (13) When a tenant holding
under a permanent lease made excavations so as to damage the land, the
Culcutta High Court held that he had no such right, although under the
terms of the lease he was entitled to make excavations. ('*) What is
known to English law as “ameliorating waste”, i.e., such waste as im-
proves the land, will not work forfeiture under this Act. (1%) An “act
which is detrimental to the land” must be distinguished from one which
“alters the character of the land”, as, for instance, turning agricultural
land to building land. (18) ' 5

The provisions of this clause may become inapplicable when an act
which is alleged fo be waste has been acquiesced in by the landlord. (17)

Agricultural burpouse. The term “agriculture” is not  defined
but it includes horticulture.

cl (3) Nonpayment of rent.

Under the equitable doctrine embodied in section 114 of the
Transfer of the property Act, the courts regarded the provision for eject-
ment on nonpayment of rent as penal and granted relief against forfeiture
n'most cases if the tenant paid the arrears at the hearing' of the suit.

1Y) Lakshmana V. Ramachandra. 10 M. 351 ; Bholai V. Rajah
of Bansi, 4 A. 174. : |

(?) - Venkaya V. Ramaswami 22 M. 39.

(13 Charan V. Debhay 8 Bona L. R. Appx. G2,

() Girish v Chandra, 9 C. W. N. 255,

(¥) Doherty V. Aiman. :

(1¢) V_I_IVIadh Lal V. Prasad 12 4. 419.

(Y Churn V:Dat, 23 W. R. 295
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This principle has been followed here. “Any portion of the rent due”
means the portion of the rent due and not any portion that the tenant may
have paid.

¢l- (4) Encroachment.

Under the Transfer of Property Act Sect. 108 cl. (n) the tenant i§
bound to give due notice jo the landlord of any encroachment made .upon
the property leased. Being in actual possession of the property, he is in
a better position to become aware of such encroachmentsand the law
casts,a liability on him and if he fails in his duty on this respect, he is
liable in an action for damages. But under this Act, mere failure to give
notice will not work forfeiture. There must be proof of active connivanc -

on his part;
cle (5) Landlord’s own Cultivation.

This and the corresponding provision in Sec, 20. in' the case of
Kanomdars are the most contentious provisions in the whole Act and
naturally as they ina way take away the benefits conferred by Sect. 10,
16, 17 and 18 and but for the insertion of the word ‘bonafide’ by the Select
Commiittee, the effect of the Act would have been practically nullified.
This is a discretionary relief and every thing dependsupon the Wa._{r- in
which the discretion is used by _the Courts especially in construing the
word ‘bonafide’ literally it means ‘with good faith® and when a thing is
done bonafide we mean that it is done honestly or in good faith, ‘without
fraud or deception. But tbe term is used here in a wider sense and in-
cludes every device or contrivance by which the end in'viéw is gained.-
While a landlord who wants to take to cultivation or extend his cultivation
has an undoubted right to recover possession of any land leased more or
less as a temporary arrangement, the arbitrary exercise of that right, if
allowed, mb,y result in great harship and even nullify the Act.’ Great care-
should therefore be used by the Courts in exercising the discretion vested iU
them by law. .

The question as to what requirements of the landlord are bonafide
must depend upon the facts of the case. What may be a bonafide require=
ment in the case of lanlord » may be malafide in the case of landlord .
What may be equitable and proper in the case of teran’ x may be unfair
and harsh in the case of tenant 3= But there must be some reasonable
criterion which should, as far as possible, be followed and applied with
uniformity. The matter may be looked at from the point of view of the

W >
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land sought to be recovered or the-landlord who wants to evict and the
tenant who is sought to be evicted. Ordinarily, a landlord must be pre-
sumed to be entitled to recover possession of homefarm land, i.'e., land
which a landlord has cultivated himself and intends to resume for culti-
vation by himself even when he happens to lease it for a season. All
other land must be presumed to be irrecoverable until the contrary is
showne The application of this principle will putsa stop to evictions from
lands held under Devaswams, many Rajahs including ancient aristocratic
Nayar families and most Nambudri Brahmins. -But there can be no hard
and fast rule in this matter. Ordinarily a landlord who seeks to evict will
have to establish the following facts.

(1) *That he belongs to a class of landholders who are ordinarily
cultivating landholders. If not, he will have to establish that, owing to
altered circumstances or the influencz of new ideas, it has become necess-
ary or desirable to take to cultivation.

(2) That the land being capab]e.of substantial improvement, . it
Is necessary to recover the property for effecting such improvement.

(3) That the property is situated in the neighbourhood of the
evicting landlord’s ordinary place of residence.

(4) That the landlord is not animated by any bad motive and
has no personal ill-will towards the tenant who is sought to be evicted,
When all these conditions are fulfilled there may be cases still in

which the court will have to refuse this relief on the ground that is under
the circumstances of the case unfair and inequitable,

While under cl. (6) the tenant is Lable to surrender only the portion
actually required, it would appear that under this clause he will have to

surrender the whole of the property comprised in the holding including dry
and garden lands; if any®

cl. (6) Building purposes.

This ground like the previous one is liable to be abused: The
genetal principle is the same. But in this case the eviction need not be
from the whole of the holding

ThlS clause applies only to holdmgs which include dry or garden

lands as only such lands are fit for bulldmg purposes unless it be that the

la.ndlord 1s g,omg {o raise the Ieve! of wet }ands and buxld upon the same

-~

w1
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which will hardly be a bonafide requirement. When the holding includes
dry or garden land, the tenant will not have to surrender the wet land.

This Act does not apply to noncultivating Verumpattamdars who
can be freely evicted by their landlords. Although they can apply to fix
fair rent due from thz:ir tenants, their own landlords cannot apply under
Section 11. ' The question there arises how the conferment of fixity upon
cultivating tenants can be worked out.. Apparently all middlemen will
be eliminated unless they are allowed to evict their tenants on the ground
that they want to cultivate the lands themselves.

15. (1) In any case in which eviction has
been obtained on the ground specified in clause (5)
of seéction 14, subject to the provisions of section
48, if the landlord who has obtained such eviction
transfers any ‘of the lands to any person on any Tensnts
kind of lense of mortgage with POSSESSION OF OB  resorton of
kanam, kuzhikanam or verumpattam within gix Ioweson o
years of such gviction, the cultivating verum- cess
 pattamadar shall be entitled to sue for the restor-
ation to him of the possession of all thelands from
which he was evicted and to 'hold them with all
the rights and subject to all the liabilities of a
cultivating verumpattamdar.

" (2) In any case in which eviction has been
obtained on the ground specified in clause (6) of
section’ 14, the cultivating verumpattamdar shall
be entitled to the right of suit conferred by sub=
section (1) not only under the circumstances men-
tioned therein but also if the building for con-
structing which the eviction was obtained is not
erected on the lands within six years of theeviction.

(3) 1m any suit in which eviction is claimed
~ on the ground specified in clause (3) of section 14,
. i

v.
AN,



if the tenant deposits in courf, for payment to the A
plaintiff in the suit, (i) the amount of rent due
with interest thereon at the contract rate, if any, o

(ii) interest on the principal amount of the rent
due at twelve per cent per annum from the date
of suit up to the date of deposit, and (iii) the costs
of the plaintiff up to that date, the court shall
dismiss the suit.

(4) In any suit in which eviction is claimed
on the ground specified in clause (7) of section 14,
if the tenant—

., .

(1) (@) deposits in court Ifbr payment to the
plaintiff in the suit one year’s fair rent of the hold-
ing in advance or furnishes security for the same

or deposits in court for such payment a portion of o

such fair rent and. furnishes security for the re- :

mainder; or G
(b) where he has a.lready paid a porhlon of »*I

the said fair rent or furnished security for a portion
thereof, deposits in court for payment to the
plaintiff the balance of the said fair rent or
furnishes security for such balance or deposits in
court for such payment a portion - of such balance
and furnishes security for the remainder ; and

(i) deposits in court for payment to the

plaintiff the costs of the latter up to the date of
deposit ;

the court shall dismiss the suit.

Restoration. (1)* This sub-section gives a right of guit fot ress
toration of possession to a tenant who is evicted by hiz landlord alleging
that he required the holding for his own cultivation put afterwords trans-
fers possession to a third person within six yeats of the ev1ct|on, :

o

Case



Although the principle of the section is sound, the remedy prescri-
bed may prove illusory in many cases as the landlord may, without himself -
cultivating the land come to some secret understanding with a third person
who will cultivate it for him though not openly for the short period of six
years and pay a portion of the produce as rent, Even if the landlord
plays false openly, it will be difficult for the poor tenant to bring a suit

against the landlord and get back the property.
(2) Under this sub-section a landlord who ejects his tenant

alleging that the land is required for his own building purposes is liable t;
give back possession to such tenant not only if he transfers possess‘ i

a third person but also if he does not. erect a building, thereon within six

years. This provision also may prove illusory not only if the landlord
puts a third person in possession of the property under some- secret ar-
rangement but causes some building to be put up in name which may even

disappear *within six years.
Relief against forfeiture.

== (3) ' Under this sub-section, forfeiture incurred by nonpayment.
of rent under sub-section (3) is relieved against on payment of arrears of

ent and costs.

(4) Uunder this sub-section, forfeiture incurred by noncompliance
wyith the order for payment of a yeat’s rent in advance or furnishing
against on payment of the said rent or

r

security for the same is rélieved

furnishing security,
The marginal notes will not apply to sub-sections (2) and (3) where

the suit is to be dismissed there being no necessity in such a case fora

suit for restoration.

CHAPTER 1V.—RENEWALS.

E_I,B. A customary verumpattamdar shall on gugomey
vernmpattam-

the expiry of the vernmpattam lease under which 00

claim renewal

he holds be entitled to claim and his immediate %%
landlord shall be hound to grant a renewal, enur- renewal fee
3 z to be paid
ing for a period of twelve years, of the same, on by him
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payment to him, as renewal fee, of three times the

balance of the annual fair rent of the lands covered
- by the verumpattam lease after deducting both the

annual rent payable under the previous lease and

the annual Government revenue in cases where

the revenue ig payable by such customary verum-
- pattamdar.

‘ *This section confers a substantive right getting a renewal upenia
customamary verumpattomdar whetherd he is a cultivating tenant or . not;
before the Act it was only a.customary right which was granted at the
option of the -landlord. If not so granted, the tenant had no: means of
enforcing itin law. This section gives him a right of renewal on  pay-
ment of three times the annual fair rent after deducting the rent  payable
and the Government revenue, if any, payablé by himJ

If the landlord and tenant do not agree as to fair rent, it will have
to'be determined as laid down in sect. 5 to 9. The cultivating tenant if
there is'one will be a necessary ‘party to such a proceeding.

A customary verumpattamdar of dry or garden lands alone will not,
it would appear, be entitled to a renewal under this section as he is not
a yerumpattamdar as defined in this Act 543 cle (w). The result is und
fortunate as his position is similar to that of a kanomdar who is given this
right under the next sections .

Formula for renéwal fee.

Suppose the fair rent of a plot of wet land is 75 paras of paddy,
the annual rent 5 paras and Government revenue Rs. 3; suppose also
the average price of a para of paddy is As. 12. -

Renewal fee = 3 [Rs. 56-4-0 (Fair rent) — Rs. 3-12-0 (rent) —

e Rs. (3 Revenue.]
= 3 x 49-8-0 = Rs. 148-8-0.
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17 (@) ‘A kanamdar shall on hhe expiry of
the kanam under shich he holds be entitled to
claim and his immediate landlord shall be bound
to grant a renewal, enuring for a period of twelve
years, of the same on payment, as renewal fee, of
two and one-fourth times the balance of the annnal
fair rent of the lands eovered by the kanam after
deducting (1) the annual revenue payable on the
kanam property to the Government, if payable by
the kanamdar under the kanam deed, (2) the annual
interest on the kanartham, and (8) the annual
michavaram payable under the previous kanam.

(b) When neither the rate of interest nor
the amount of interest per annum nor the sum
total of the annual revenue payable on the kanam
property to Grovernment by the kanamdar and the
amount of interest per annum, is specified in the
kanam deed, interest shall, for the purposes of sub-
section (a), be calculated

(1) In North Malaba.r—a.t five per cent per
annum, and

(2) In other places —at twelve per cent per
annum when the kanartham does not exceed one
thousand rupees; at nine per-cent per annum
subject to a minimum of one hundred and twenty
rupees per annum when it exceeds one thousand
rupees but does not exceed three thouseand rupees;
and at six per cent per annum subject to a mini-
mum of two hundred and seventy rupees if it
exceads three thousand rupees:

Provided that, when any usage governing
kanam- tra.ﬂsafctim:dlﬁxes arate of interest lower
than what is provided for in this sub-seetion, the
interest shall be ealculated at such rate.

Kanamdar
right to
claim renewal
and the
renewal fee
to be paid
by him

b
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(¢) Nothing in-this sectlon shall apply b0
a kanam
(i) where the kanartham excéeds
in South Malabar, sixty per cent, and
in North Malabar, forty per cent,
of the value of the janmi’s rights in the holding, or
(ii) where all “thé' la.nds covered by the
kanam are dry lands.

Ezplanation I.—For the purpose of sub-
sections (h) and (¢), ‘North Malabar’ means the
taluks of Chirakkal, Kottayam, Kurumbranad and
Wynaad ; and ‘South Malabar’ means the other
taluks in the district of Malabar. .

Explanation I1.—For the purpose of sub-
section (¢), the janmi’s rights in the holding shall
be valued at twenty times the excess of the annual
fair rent of the holding over the annual revenue
payable thereon to Government —

(1) in the case of a kanam existing on the
date of the commencement of this Act, on such
date and

(2) in the case of a kanam created after
the commencement of this Act, on the da.te of the

kana@

Under -th;s, section all kanomdars whether they are cultivating

kanomdars or not except those coming under cl. (c) are eatitled to renew-
al on payment of two and one-fourth times the annual fair rent after
deducting the interest on the kanom amount, michavaram and Government

revenué‘t{

Suppose the estimated gross produce of a cocoanut garden is. 5000

2 Formula.

cocoanuts and all the trees belong te the tenant, suppose the price of

thousand cocoanuts as notified under S. 51 (1)is R, 40, the kanom Rs. 50.
michavaram Rs. 6 and Government revenue, Rs. 12 a year.

f
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Fair rent (S. 7) = 1 of 5000 nuts = 1000 = Rs. 40 Renewal fee =
Fair rent minus interest on kanom amount minus michavaram minus
Government revenue, multiplied by 21 = Rs. 2% (Rs. 40—6—6—12) =
Rs. 36. This amount niay be said to be small but generally the rate of
interest allowed is only 6 p. c. when the renewal fee will rise to some-
thing like Rs. 45, and this amount cannot be small when we remember
that the landlord will have to pay between Rs. 1500 & Rs. 2000 as value
of improverﬁents if he is to reduce the property to actual possession. But
as the principle of the legislation is that the landlord is entitled to some
compensation for the right to obtain a renewal vested in the tenant, a
proviso mgy_be inserted that in case the renewal fee calculated under this
section on the basis of the fair rent as ascartained under section 7, is less
than Rs. 50. Per acre, the landlord shall be entitled to claim at this rate
except where under the circumstances of the case such fee is unfair or
inequitable. * The landlord may also be allowed a miscellanious fee not
exceeding Rs. 5 in case of small renewal fees and Rs. 10 in other cases,
fo cover incidental expenses. :

Exceptions-

cl. (c-) (1) This exception is due to the fact that where the kanom
amount exceeds a certain percentage of the value of the property, the
kanom is scarcely distinguishable from an ordinary mortgage and the land-
lord who is treated as a mortgagor is allowed to redeem the mortgage.
In such cases, the renewal fee will be proportionately reduced and may
even be negligible if strictly calculated under this section.. The Cochin
Tenancy law as it exists now also exempts such kanoms but a bill has
been introduced to amend the law so as to bring such tenures within the
purview of the tenancy regulation. (i) This exception relates to holdings
which comprise only dry lands.

A question of some importance may arise as to the position of a
cultivating  tenant who holds under a kanomdar against whom his im-
mediate landlord or the Janmi has filed a suit ‘or redsmption but who
fey.ils to apply for renewal under the provisions of the Act. Will it affect
the fixity of tenure. conferred upon him by section 10? Section 26 may
not apply to such a case, fot the cultivating tenant may not always be
holding on a tenure which is subject to the'incident of renewal. A culti-
vating tenant is entitled to fixity of ten~ ‘e only as against his immediate
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landlor (Si 14) But f there is fraud or colltsion between him and the
Janmi, he can claim the benefit of the Act either by applying for renewal
under sect. 23 or claiming fixity under sect. 10.

Although section 18 provides for the case of intermediaries, this
section does not specifically make mention of any intermediary.

Cultivating
kuzhikanam-
dar's right
to claim
renewal and
the renewal
fee to be

paid by him

Intermediary's
right to claim
renewal of
kuzhikanam
and the
renewal fee
10 bBe paid by
him

18. (1) A eultivating kuzhikanamdar shall
on the expiry of the kuzhikandm under which he
holds be entitled to claim and his immediate land-
lord shall be bound to grant a renewal, enuring for
a period of twelve years, of the same, on payment,
as renewal fee, of the total of one-fourth of the
annual gross produce of the fruit-bearing trees and
pepper vines where pepper is not the principal crop
in the holding, belonging to the cultivating kuzhi-
kanamdar and one-half of the annual gross produce
of the other fruit-bearing trees and pepper vines
where pepper is not the principal crop in the
holding.

(2) Any intermediary of the kuzhikanam
ghall, on the expiry of the kuzhikanam undey
which he holds, be entitled [to claim. and  his
immediate landlord shall be bound fo grant & re-
newal, enuring for twelve years, of the 8ame, on
payment, as renewal fee, of the total of one-fourth
of the annual gross produce of the fruit-bearing
trées and pepper vines where pepper -is not the
principal crop in the holding, belonging to the in-
termediary and all the tenants below him includ-
ing the cultivating kuzhikanamdar and one-half of
the annual gross produce of the other fruit-bearing
trees and pepper vines where pepper is not the
principal crop in the holding. '

T
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Explanation. ~ For the purpose of ' this
section, the annual gross produce shall be deemed
to be equivalent to-a third of the total nuts, fruits
and pepper produced during the immediately pre-
ceding three years, and where a cocoanut tree has
been let for tapping its produce of nuts ior the
purposes of this section shall be deemed to be the
same as the produce of nuts of a tree of a similar
description and with similar advantages in the

neighbourhood which has not been so let,

The benefit of this section is confined only to cultivating = kuzhi-
kanomdars While there is no such restriction in cases coming under sects
16 & 17. Such kuzhikanomdars can claim renewal on payment of one-
fourth of the annual gross produce of the tenant’s trees and one-half of
the remaining trees.

For the purpose of renewal under this section, the produce of all
fruit-bearing trees including jack, mango and other trees which are fruit-
béaring should be taken into accounts Other timber trees however valu-
able will not therefore be taken into account.

As in cases of kanom, the Janmis may complain that the renewal
fee payaBle under this section is less than the fee that is generally levied
now and the complaint seems to be well-foundeds

19. Subject to the provisions hereinafter CoONe qime within
ba,lned the renewal fee fixed under sections 16 to0 ;‘;‘“l‘:;:;‘:;‘;‘
18 shall be payable as follows :— '

(@) In case the tenant is not a cultivating
kuzhikanamdar, two-thirds of the renewal fee in
the year next after the termination of the expiring
transaction and one-third in the next following
year ; G :
(b) in case‘he is a cultivating kuzhikanam-
dar, one-third of the renewal fee in the year next

° 8 *



after the termination of the expiring kuzhikanam
and the rest in five equal consecutive annual in-
stalments in the years following the said year.

The caltivating kuzhikanamdar is specially favoured under the Act.
Not only does he enjoy special concession rates of renewal fee, but he can
also make very easy payments. There is no justification for allowing
such easy payments in the matter of renewal fee especially when the
amount is small. There will be many practical difficulties if renewal fee
is allowed to be paid by annual instalments.

Tt would appear from cle (b) of subsection (1), Section 24 and
proviso to that section that a separate ‘petition will lie under this section
for determining the renewal fee.

‘;‘:’c‘:’;*;'” 0. No suit for eviction of a customary
enstomary verumpattamdar, kuzhikanamdar or kanamdar
verumpattam- . . %

i shall lie at the instance of his landlord except

kanamdaxr or
kanamdar

on the following grounds: —

(1) that the tenant has wilfully denied the
title of the landlord before the date of such suit.

Ezplanation.—~A denial of the landlord’s
title under a bona fide mistake of fact is not wilful
within tlie meaning of this clause ; ’

(2) - that the tenaunt has intentionally and
‘wiliully committed such acts of waste as are cal-
culated to impair materially and permanently the
‘value or utility of the holding for agricultural
purposes ;

(3) that ghe period of the veruwmpabiiatu,
kuzhikanam or kanam, as the casc may be, has
expired and no renewal has been obtained ;

(4) that the tenant has collumvely allowed
a stranger to encroach on the holding or part
: thareof adversly to the mterests of the landlord ;
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(5) that the period of the verumpattam,
kanam or kuzhikanam, as the case may Dbe, has
expired and there has been no renewal and the
Jandlord requires the holding bona jide for his own
cultivation or for that of any member of his family
of tarwad or tavazhi who has a proprietary .and
benefical interest therein ;

(6) that the period of the verumpattam,
kanam or kuzhikanam, as the case may be, has
expired and there has been mno repewal and the
landlord requires the holding or part thereof bona
fide for building purposes for himself or any member
of his family or tavazhi who has a proprietary and
beneficial interest therein

Provided that in cases falling under clauses
(4) and (6) where only a part of the holding has
been encroached upon or is required, as the case
may be, the eviction shall be from such parb of
the holding only.

Eaxplanation. —In the case of a landlord

' governed by a law other than the Marumakkat-
“tayam law, the wife or husband and the children of

the landlord shall be deemed to be members of the
landlord’s family having a proprietary and benefi-

. cial interest in the holding.

This section may be treated as an exception to sections 16 to 18
and the right to claim renewal under those sections can be exercised only
subject to the conditions contained in this, The principle is the same as
that of section 14, the grounds enumerated being almost indentical. The
Legislature has apparently drawn no distinction between the two tenuresy
in this respect. (Vigie Tntroduction) but the courts will decree eviction
only in fewer cases owing to the better tenure in this case. For example,

i
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if the ground alleged is waste, more extensive waste will have to be proved
in this case than under section 14. Similarly, if it is the landlord’s own

use and purpose that is alleged, better necessity will have to be proved in

this cases The question as to the exact circumstances in which the
courts will grant the prayer of landlords for the eviction of kanam tenants
is not one capable of a general and inflexible answer, but the courts
will be naturally reluctant to disturb tenancies of ald date the origin of

which may even be unknown.

Tenant's right
to sue for
restoration

of possession
of land in
certain cases

21, (1; In any case in which eviction is
obtained on the ground specified in clause (5) of
section 20, subject to the provisions of seetion 43
if the landlord who obtains such eviction transfers
any of the lands to any person on any kind of lease
or mortgage with possesion or on kanam, kuzhi-
kanam or verumpattam within six years of such
eviction, the tenant, shall be entitled to sue for the
restoration to him of the possession of all the lands
from which he was evicted and to hold thém with
all the rights and subject to all the liabilities of a
tenant.

(2) In any case in which eviction has been
obtained on the ground specified in clause (6) of
section 20, the tenant shall be entitled to the right
of suit conferred by sub-section (1) not only under
the circumstances mentioned therein but also if
the building for constructing which the evietion
was obtained is not erected on the lands within six

years of such eviction.

~ The principle of this section is the same as that of section 14, the
object being to restore the tenant to the stafuquoante, if the landlord

. blays false.

o
8
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92. (1) Notwithstanding any contract to the
contrary (whether made before or after fthe com-
mencement of this Act), a customary verumpat-
ta.mdar kanamdar or kuzhikanamdar shall be
entitled to apply to the court in the form préserib-

“ed for the execution of a renewal deed.

(2) On the receipt of an application under
sub section (i) notice thereof shall be sent to the
landlord from whom such renewal is claimed, fix-
ing a date for the trial of the application. '

3. (@) On the date fixed uoder qub sechion
(@) of %ection 92 the court shall call upon the said

Jandlord %o state in writing whether he deswes o

evict the tenant on any of the [grounds referred to
in section 20 except ground (3) and take the hold-
ing: and if the landlord expresses his intention
to do so the application shall be dxsmwsed :

(b) 1f the la,ndlord sues to ewot hhe tenant
on ground (3) referred to in section 20, the tenant
shall be entitled to make an application or a‘fresh
application under sub-section (1) of section 22 and
the suit shall abide and follow the result of such
application.

24. If the appliéa.tion is not dismissed under
sub-section (a) of section 23, the court shall
(1) dehermine -
(a) the amount to be paid as renewa,l fee
under sections 16, 17 or i8, ‘
() the amount of each m%almeut under
section 19, a.nd s

Tenant’s rvight
to apply to
court for
execution of
rénewal deed

Dismissal of
application if
landlord
desires to evict
the tenant

on certain
grounds

Procedwre on
applioation
under

seotion 22
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renewal fee,
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Eftect of failure
to deposit
renewal fee,
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Execution of .
renewal deed
by court
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(¢) the date on which each mstalment
was or will become due; and

(2) - make an order for the deposit, within
a time to be fixed in the said order, of

(a) the instalment or mqtalments due: on
or hefore the date of the order,

_ () interest at 12 per cent per annum on
each such instalment from the date on which it

became due or from the date of the commencement
of this Act, whichever is later, and

(¢) all arrears of rent with interest thereon
ab the contract rate, if any, found due up to the
date of the order if the landlord clalmq that any
arrears of rent are due

Provided that no .such ifiterest on g renewal

fee or a portion thereof shall be payable if the

laudlord has refused a valid tender of the renewal
fee payable under section 19 or if an application
under sub-section (1) of section 22 has been dis-
missed under section 23 (a).

95.(1) If the deposit ordered under clanse
(ii) of section 24 is not made within the time fixed
thereunder, the court shall dismiss the application,

.-and such dismissal shall bar any subsequent appli-

cation under section 22 by the tenant or those
claiming under him.

(2) If the said deposit is made within the

time fixed, the court sha,ll

., (1) execute a tenewal deed contalnmg such
terms as it determines to be the terms of the expir-
ing transaction and as are in acaordance with law,

.
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(i) pass, where necessary, an order direct-
ing the person entitled to the renewal deed to pay
the landlord a further instalment or instalments of
the renewal fee in accordance with seetion 19 with
interest at six per cent per annum on each instal-
ment from the due date to the date of payment,
and '
(iii) 1make such order as to costs of the
proceedings before it as it may deem fit.
(3) A renewal deed executed by the cotrt
under sub-section (2) shall have the same efiect as
if it was executed by the landlord himself, and f{“i:;:::'l"
shall entltle the tenant to enjoy the holding for = deea exeauted
twelve years from the date of the: termination of i 53

the 'previous lease, kanam or kuzhikanam,

Sections 22 to 25 which:describe the mode of enforcing ‘the sub-
stantive right of remewal conferred upon the tenant by sections 16 to 13
are perhaps the most abscurely worded sectlons in the  whole Act and
-although they appear o have been framed with a ¢certain amount of artistic
skill and logical correctness, we are constrained to say that it is doubtful
whether they fully. carry out the intentiors of the distinguished authors of
the Act. ‘ :

S.22. To begin with section 22, that section says that the tenants
mentioned in szctions 16 to 18 may apply to the court for a renewal deed
" and the court shall issue notice to the Iandiotd b

S. 23« The landlord appears in pursuance of the notice a.nd is asked
whether he is going to evict the tenant on lany of the grounds mentioned in
section 20 eM:Opt ground No. 3 which entitles him to evict the tenant on
the sole ground that on the expiry. of the term of the demise the tenant
has failed to obtain a renewal. 1f the landlord expresses his intention to -
evict the tenant on one or other of those special grounds, the petition for

" r‘enewal is forwith dismissede If the landlord sues to evict the tenant on
“the simple ground thatyhe has ,failed[]to get a renewal, the tenant shall be
entitled to apply for renewal if ‘he has notalready applied or apply

*
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again if a prenous apphcatlon‘ has been dismissed and the result of the
suit will depend upon the resnlt of the petition. ;

S. 24. If the petition is not dismissed under subsection (¢) of section 23
i. e., on the ground that the landlord has expressed his intention to QJ'ECt
the tenant either becauce he wants the land for his own use or the tenant
has misbehaved the court shall determine the renewal fee and order the
renewal fee so fixed to be deposited in court and, on the deposit being
made, execute a renewal deed for the landlord.

Now sect. 22 clearly contemplates a case where the tenant applies
for renewal before suit although as it stands it may mean the general
nght to claim renewal. If in such a case the landlord wants to evict the
tenant on one of other of the special grounds mentioned in section 20, the
petition ~for renewal shall be summarily dismissed. The court cannot
make a.ny inquiry. = The procedure pre:cribed is just like that prescribed
in cases of deposit of the mortgage amount under the Transfer of property
Act. If the landlord is willing, a renewal will be granted otherwise
the petition will be dismissed. Eeverything is clear up to this. The
deﬁicul;y begins only with cl(\l{:()') where it is said that the tenant may
renew his application for renewal when a previous application haﬁk been

dismigsed for the reason that he wants to eject the tenant. Wbi‘-le any
Jandlord. bring a suit on grogg;i No- 3 alone when he has once said that he

is going to evict the tenant-ithe suit be maintainable on that ground alone
when he wants to recover the property for himself? Then again the
section says that the suit shall be held up till the petition is heard and

_dlsposed of. What are\}he\pomts to be considered in the petition?
’Supgose the suit is leased on grounds. other than Nos 3 in section 20.
‘Shall the vahdxty of those | grounds be decided in the suit or petition ?

Certainly in the suit. But the Act is silent about suits based on those
“gi’dﬁﬁas- Agam section 24 Trefers eniy to a smgle case in which the
cotift ¢an  detérmine ‘rhe renewal fee and that apparent]y is where the
‘tenarit has filed a petition before the landlord’s suit, for if a suit is pendlng

why should the petition be dismissed on the mere expression of an mtenhon

on ‘the part of the laidlord that he wants the property for hunself or on
“the’ ‘grouhd that the tenant is not mqmty entittled to a renewal Aga.m the
“first ‘part of ‘sect. 24 sags.  “If ‘the apphca.hon is not dismissed under
‘sub-gection (@) of section 23” while the proviso says 1nterest shall not be
peyable if such a petition is dismissed.” Is it not self-contradictory ?
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We would respectfully make a suggestion to amend the first part
of section 24 in someé 'such way as this “If the application is not dismissed
under subsection (a) of 'section 23, or if, in a suit instituted by the land-
lord on any of the grounds except ground mo 3 referred to in section 20,
the plaintiff fails, or if in a suit  instituted by the landlord on ground no
3, the tenant has made an application for the execution of a renewal deed,
the court shall (1) determine” the renewal fee etc., etc.

Again, suppose the - landlord does:not appear in pursuance:of the
notice. Shall the court presume that he is not willing to grant a renewal
and dismiss the petition ?

~ S. 24 (1) (@) “Fee under sections 16, 17 or 18” means sections
16, 17 or 18 as the case may be.

(6) From this it would appear that the renewal fee is an amount
certain in, every case and can be determined without the help of the court.
As a matter of fact, it is in most cases an uncertain amount and depends
upon the gross produce which must be estimated by the court if the parties
do not agree and this can be done only as incident ‘to a renewal effected
through the court. ; ’

(¢) '“If the landlord claims arrears of rent” means “if the land-
Jord is/found to be entitled to any arrears.” |

(2) (1) 7Ttis not necessary nor is it desirable that the court

shotild execute the renewal deed in the first instances It is only if the'

landlord fails to comply with the order of thecourt that the tenant should
invoke the aid of  the court. Insuch 'acase thetenant may prepare a
draft of the kanom document in accordance with the terms of the order of
the court and the procedure prescribed in rule 34 of order 21 of the Civil
Procedure Code in decrees for the execution of documents may be followed
“se far as it is applicable to the case.

* (3) Lease obvioix‘ély heans cust'onmfy verumpattom though the
word 'is not defined in the Act. e

26. (i) ‘In case there'are one or more inter-
mediaries bebween the ‘janmi- and '‘the tenant in
actual possession of the holding and a renewal has
been granted by an intermediary (hereinafter. refer-

9 *
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red to in this section as the grantor) after this Act
comes into force or by the court on his behalf
under sub-section (2) of section 25, if the grantor
on his own part does not obtain renewal for any
reason; the person to whom such renewal has been
granted (hereinafter referred to as the grantee)
shall be deemed to have contracted with the inter-
mediary or the janmi who is the Jandlord next
above the grantor, for the period of the renewal
given to the grantee, on the terms on which the
grantee had contracted with the grantor or on the
terms on which the grantor had contracted with
such next landlord, at such landlord’s choice, and
there shall be deemed to be privity of contract
between the grantee and such landlord subject to
the right of the janmi or the landlord to evict the
tenant on the grounds specified in section 20 other
than the ground of non-payment of renewal fee.

(2) The intermediary or the janmi who is
the landlord next above the grantor shall be en-
titled to sue the grantor for the proportionate share
of any renewal fee which he might have obtained
from the grantee for the period between the termi-
nation of ‘such grantee’s interest in the land and
that of the period for which he had given renewal.

Lllustrations,— A, a janmi, grants a kuzhi-
kanam to B in 1928. B grants a sub-kuzhikanam
to O in 1932. In 1940 B gets a renewal from 4
and in 1944 he grants a renewal to C. In 1952
B does not take a renewal. C shall be deemed to
have contracted with 4 on the terms of his own
renewal of 1944 or on the terms of B’s renewal of
1940 at A’s option, and 4 Wlll not be entitled to
eviet C till 19566,
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If in the above illustration, B had taken :a:
renewal fee of Rs. 120 from © when granting the
renewal in 1944, B shall be liable to pay 4 one-
third of Rs. 120 for the period between 1952, when
his interest ends and 1956 up to which C is entitled

to stay on theland. "

This section which provides for thé case of one or more inter-
mediaries is perhaps new inasmuch ‘as under the existing 'law a renewal
granted in favour of tenant by an intermediary will not usually be binding
upon the superior landlord. Under this section a tenant who is holding
not directly from a Janmi but under a person holding directly or indirectly
from a Janmi and who has obtained a renewal from his immediate land-
lord will be entitled to hold the land for the full period of his renewed
demise even if his immediate landlord fails to obtain a renewal on the
expiry of his own demise, but he‘lwill be liable to perform during the re-
maining period of his renewed demise all the terms of the demise under
which his own landlord was holding the property if the superior landlord
chooses to hold him so liable and it is not open to him to plead want_of
privity of contract between himself and the superior landlord. But the
superior landlord can claim from the intermediary who has granted such
renewal a proportionate share of the renewal fee which he has received
from his tenant 2 . :

“shall be deemed to have contracted with the intermediary or the
Janmi’ means ‘“shall be deemed to have contracted with the Janmi or
every intermediary including the grantor” and “for the period of the
renewal given to the grantee” means “‘the remaining period.”

(2) *“Any renewal fee” is a vague term and probably means the
fee payable under the Act as any other fee cannot be ascertained.

27. Where in respect of any customary ve-
rumpattam, kanam or kuzhikanam holding for ris oflana-
which a renewal deed has been executed under the L or
provisions of ‘this chapter, iif (@) no ‘application is= " e
filed under sub-sectien (1) of section 22 or ()
within six months after the termination of the
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period for which the said renewal deed enures and
of every period of twelve years succeeding such
period, the tenant does not secure a remewal om
such terms as may be agreed to between him and
the landlord, be may be deemed at the option of
such landlord to have agreed to a renewal on. the
terms of the said deed for twelve years from the
date of the termination of each of the said periods,
and the said landlord shall be - entitled to: sue the
said tenamt. for the: renewal fee speclﬁed in’ seetions
16, 17 or 18. j

-~

The provisions of this section ars cumbrous, but the principle
seems to be that when once a renewal has taken place under the provi-
sions of this Act, the landlord may afterwards bring a suit for renewal
fees. This assumes that the amount is certain, while the renewal fee
specified in sections 16 to 18 is an uncertain amount which will have to
be determined in each case on the basis of fair rent or estimated produce.
It would have been otherwise if the section had stated “‘the renewal fee
determined for the purposes of the first renewal or shown in the kanom
deed as provided in section 46 cl. (f)”. Again, the section gives to the
landlord an option in this matter. 'What is his other 1'emedy'? He may
bring a suit for eviction on the ground that the period has expired and there
has been no renewal. If he brings such a suit, the tenant can apply_foi'
renewal under cl. (C) of section 23, in which case the renewal fee will
have to bz determined by the court. It comes to the same thing then.
Again, the section says that the landlord may sue for renewal fee if no
application is filed for renewal under S.22. If an application is filed
under that section, the court will have to determine the renewal fee.

Another objection to the principle of the sectlon as Worded is that
thee: tenant seems to' be bound to pay renewal fees whether he'is - willing
to take a renewal or not. He must obtain a renewal. If mnot, he will be
sued for the renewal fee:. There seems 'to be no other course open to:
him. If he surrenders, he will have to forego the: kanam amount and
value of improvements, if any, due to him. (S. 44)
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The right to sue for renewal fee though sound in principle may
sometimes deprive the tenant of his right to purchase the kudiyruppu,
for under section 33 he can make the offer to purchase the landlord’s
rights only if a suit for eviction is instituted against him, so that if he is
notable to purchase it at~ the first renewal, his right will be imperilled
altogether. : i :

(HAPTER V.-—RENTS‘..

98: - Bivery cultivating: verumpattamdan shall ocniivating’
be bound to pay to his immediate landlord,  fair o uubiyto
rent as fixed under section 12 : e

Provided that in the ease of a-eultivating
verumpattamdar’s holding existing at the date on
which this'Act comes into force; the rent payable
on such holding shall be deemed to be fair rent for
a period of twelve years from such date; unless
the rent fixed under section 12 has been taken into
account. for the purpose of calculating the renewal
fee under Chapter LV and there has been a renewal,
in which case, such rent shall be payable by the
cultivating verumpattamdar from the date of re-
newal. =30 ;

Under the existing law the principle of which is embodied in the
Transer of Property Act, Section 108 clauses (c) & (1), every tenant who
is holding under an express engagement is liable to pay the rent he has
agreed to pay under it. A cultivating tenant is however liable only to
pé.y the fair rén‘tiﬁ'x_é"d under the  Act, but as the operation of this part of
the Act has been postponed for twelve years, he' will have to pay the
present rent for twelve years except where. there is an intermediary who:
has to take a renewal in the meantime in which case he will be liable to
pay the fair rent fixed for the purposes, of the renewal. There are many
tenants whose rents are too exonbitant to be paid without considerable
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self-sacrifice and to them fixity of tenure. is practically unavailing for a
very, long period. :

The section speaks only of tenants who were in the holding on the
date of the commencement of the Act. But in the case of new tenants
admitted after the Act, ther2 can be an application for fixing fair rent
twelve years after the commencement of the Act and not necessarily after
the date of the lease.

Under the Act (S. 41) the arrears of rent area charge on the
property and will have priority over all other charges except Government
revenue.

" This section does Aot apply''to intermediaries : whose ' rents. will
continue to be controlled by ‘¢ontract. ;

Now that fixit; of tenure has 'been conferred on the fenant an
important question will arise whether a tenant who 'has transfetred his
holding and given notice of the transfer to-the landlord is liable  for. the
rent that has accrued after the: transfer. The common law of India is
that a tenant who transfers his interest in the holding and gives notice to
the landlord ceases to be liable for rent provided that the tenancy is not
one created by contract. But in Malabar the relations of landlord and
tenant especially the verumpattom _tena.nt'arise out of contract and the
principle of the law stated above will not be applicable unless the land-
lord consents to the transfer ; but the character of the tenancy has been
changed by the Act and although the origin of the tenancy i by contract
a new form of tenancy which is expressly made alienable by Act (S.39)
has been created by the Act and such a ‘tenant will not ordinarily be
liable for rent after he has transferred the holding and giver notice to the
landlord.

29. (l)‘ As between any landlord and a culti-’

Tisbifityfor - Vabing verumpabtamdar the latter shall be liable

9 sy for (a) the revenue payable to the Government as
mndlord and. - glso the local cesses,on any land on which no rent

cultivating .

verumpattam. 18" payable ‘under this Act; and (b) any special

o ~ charges leviable by the Government for special or-

additional crops raised on the wet lands.

a

£
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(2) In the case of lands (within the limits
of a municipality) in respect of which the landlord
has obtained fair rent as ascertained under section il
9, he shall bear the tax levied by the municipality municioal tax
for such land to the extent such rent is higher
than what is payable therefore under sections 5 to
8 ; but obherwise' the landlord and the tenant shall
bear such tax in equal shares,

5}

This section provides for two kinds of lands: (1) Lands for which
no rent is payable under the Act and (2) Lands situated within municipal
limits. As regards the former, the section provides that public dues
should be paid by the tenant because the landlord gets no benefit out of
it.. It is difficult to understand what is meant by rent in this section. If
it is synonimous with fair rent, the provision is equitable; ‘otherwiseé rent
may be payabl: under special contract between landlord and tenant which
will not be affected' by the'Act. 'In such a case the imposition of an
extra charge may be a source of hatdship to the tenant. The matter is of
however no great importance as such lands are negligible. : by

As regards the latter, the section provides that where the landlotd
gets additional rent on account of the'situation of the land, the landlord
shall pay the tax to the extent of the increase and ‘where there is no such
increase the tax shall be borne by the landlord and tenant in equal
moiety. ‘

30. (1) At any time after the expiry of twenty
years from the date of an order fixing the fair rent
in respect of a holding or from the date of the last
confirmation or revision of such order under this gesision o
section, the cultivating verumpattamdar or his im- ™"
mediate landlord shall be entitled to apply, in the
form prescribed, to ,the court for the revision of
such order so far as the fair rent is concerned,
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(2) On the receipt of such an application,
the court shall, after notice to the landlord or the
cultivating verumpattamdar, as the case mnay be,
determine the fair rent and confirm or revise the
order.

(3) If the order is revised, the cultivating
verumpattamdar shall be bound to pay rent ac-
cording to the revised order from the beginning of
the agricultural year next after the date of such
revision.

This section provides for the periodical revision: of the order, the
period being twenty years— a period which: may be unreasonably long in
some cases., The Act is silent.as to the grounds on whichi the order may
be revised. When the order is revised, the rent may be enhanzed or
reduced. The possible grounds of enhancement are (1) the rise in 'average
prices during the - currency of the existing tenf (2) the - increase inthe
-productivity of the soil (3) JImprovements effected by the landlord and
(4) an additional area found to be included in- the holdings The following
are some of the grounds for the reduction of rent (1)a fall in  prices
(2) Deterioration of the soil owing to a0 fault of the tenmantand (3) de-
crease in the area by erosion or other causes of a like nature. There is
a provision in the Estates Land Act that any enhancement which under

_the circumstances of the case isunfair and inequitable should not be
made.

There is no particular reason why the order passed so long as
twenty years ago should be revised.” Tt would seem enotgh to have said
that the rent is liable to be revised every twenty years. As twenty years
is a big spanina man’s life, the hard and fast rule of that period may work
considerable hardship. in-some cases, We presumethat this section is
inapplicable to cases where the land is, by the Act of God, put in such a

state that the tenant carmot enjoy. the same. Where for example, any
portion of the land is, by Act of 'God, washed away, the tenant will be

clearly entitled to an abatement of rent unless the 'lease expressly.
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precludes him from claiming such abatement (1) and in such a case he
need not wait for twenty years but claim abatement in the suit brought

by the landlord for arrears of rent. (2)

Similarly, if a portion of, ' the demised land became unfit for paddy
cultivation owing to inundation by sea-water, the tenant could, as a defence
to a suit for rent, succesfully plead that he is entitled to a proportionate
reduction of rent and it is not necessary that he should throw up the lease
altogether, the prmmple of S. 108 B (e) being inapplicable to agricultural

leases. (%)

31. (1)" A cultivating kuzhikanamdar shall,
when making an application under section 22, or
the landlord may, when answering such an appli-
cation, apply to the court dealing with the appli-
cation to determine the fair rent payable in respect
of the holding to which the application relates,
and the court, shall make an order determining the
same before disposing of the said applloatlon, and

Application to
court to fixfair
rent in cage of
kuzhikananr, -

for the period for which the renewal deed executed : ;

on the said application ennres, the parties thereto
shall be bound to pay and recelve rent so deter-
mmed by the court.

(2) Nothing inthis section shall; in respect

of the trees which had begun to bear fruits at or
before the tiwie of the execution of the deed refer-
red ‘to in clause (i) hereunder, '

(i) ' entitle the landlord to claim or compel
. the tenant topay, for a period of twelve years from
the commencement of ‘this Act, more than the rent
specified in the latest kuzhikanam deed, origina! or

(1) Sheik V. Sheik, Sp. W. R., Act X., 48
(3): Afruddin V. Rala Debi, Marsh. 558.
- (3) ' S. Patter V. K« Rama, 37.M. L. J. 654.

10°
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renewed, cxecuted before the commencement of
this Act, or

(ii) authorise any claim for an enhance-
ment at the time of each renewal by more than
twelve and a half per cent of such rent.

There are only two specific cases of determination of fair rent
under the Act (1) in the case of cultivating verumpattamdars under
section 12, which can occur only twelve years after the commencement
of the Act except in case of any intervening renewal (2) in the case of
cultivating kuzhikanomdar in which it is incidental to any renewal that
may take place at any time after the commencement of the Act although
the effect is practically nullified by the explanation that the existing rent
is not liable to be increased for a period of twelve years from the' com-
mencement of the Act. :

There seems to be no particular necessity for the words in sub-
section 2 “in respect of the trees which had S0ty hereunder” and we are
not sure whether plural number for “fruits” in that subsection is idiomati-
cally correct.

_32. Notwithstanding any ‘contract to the
contrary, express or implied, whether entered into
before or after the coming into force of this Act,
no cultivating verumpattamdar shall be liable to

clarmt tor dues DY 0 his landlord anything more or anything
ranteir - else than the fair rent and no tenant who . ig
reneval ree  entitled to claim a renewal under this Act shall
et & for the:purpose. of obtaining .the renewal be Jiable

to 'pay as renewal fee anything more or any-

thing else than the renewal fee provided by this -

Act. . . aifti

—

This section declares once for all thatany demiad made by a
landlord of a cultivating verumpattamdar of:anything mar: than the fair

o
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rent fixed under the Act and any demand made of a tenant entitled to
claim a renewal for anything more than the renewal fee fixed under it are
unculturised and illegal and that the tenant is not bound to pay the same.
The object of this section is to'put a stop to sundry items of rent
‘claimed, and various customary duaes in the shape of ‘occasional presents
and contributions exacted generally by landlords on some pretext or other
during the currency of the lease or demise.

If this provision is intended to abolish such customary presents as
bunches of plantain which are an indenpensable item of rent 'and which
every tenant is expected to make znd usually makes to his l’lndlord the
result cannot but be regarded as unfortunate.

Caaprrrr VI.—KUDIYIRUPPUS.

83." In any suit for eviction relating wholly
or in part to a kudiyiruppu, which has been in the
continuous occupation of a tenant or the members ;.. v
of his family for ten years on the date of the sk
institution of the said -suit, such tenant shall be lows xightin
entitled to offer to purchase the rights in the kudi-
_ yiruppu, of the landlord who seeks to evict him, at

the market price on the said date.

This - section makes provision for the purchase of homesteads
- by occupying tenants who have continuously remained in the holding for not
less than ten years on the date of the suit for eviction. The right can be
exercised only by tenants, for only in suits for evition can an offer to
purchase be made and since eviction means dispossession of a, tenant by
jidicial process Sect. 3 cl. (c) the tenant must have had a continuous
occupation of not less than ten years as such either in himself or any
person under whom he claims to entitle him to make the offer. The offer is
limited to the tenmant’s house with the grounds and other buildings immedi-
ately contiguous and any easement annexed thereto. It isalso limited to the
rights of the evicting landlord and if he happens to be an intermediary _
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it is only his rights that can be purchased. Similarly; if-it is the holder-of a
melcharth that seeks to evict him it is only his rights that can: be trans-
ferred and‘the market price will be:the usual.renewal fee thatis payable

n such cases,'although the section does not specifically -mention the case
of a melcharth, butiit is clear that the word “landlord”’: for the purposes of
this section. includes the holder of a melcharth ; otherwise there will be
this anomaly that while a tenant is entitled to purchase the rights of his
landlord if he brings a suit to evict him, he can be easily defeated by a
landlord who executes a melcharth with or without consideration and if the
holding . consists of. dry lands alone, he cannot claim renewal- It will be
otherwise if the landlord is or is made a party in which .case the tenant
can offer to purchase the entire right including that of the melcharth-holder.

Market price. There is nothing in the Act which shows the
basis of price, but the price has to. be determined according to the
market-value of the landlord’s interests in the land with “all other
interests which the landlord can convey under any power.” If there are

no interests paramount :to those of the evicting landlord, the basis of price
may be the net rental for the year ending the date of the suit or any suitable
average rental and twenty years purchase, with certain exceptlons If the
fellowe?flandlosd is a mi :ldleman, the following’ prmcm‘es of va.luatlon
- may bélfor the assistance of the court in ﬁxmg that value, the matter
must be referred to some suitable person. The pr1nc1p1e of ‘the
valuation in stich a case will ‘be to ascertain the market-valie of ' the
plantiff’s interest in ‘the land as on the date of ‘the order, that is today.
In arriving at that market-value, he will have to take a reasonable
rent from the day of the expiration of' the notice quit until to-day, and
then to capitalize the value of the rent for the remainder of the plantiff’s
term; less, of course, the amount of rent for the balance of the term which
the iplaritiff had to payto his superior landlord and which will now become
 payable by the tenants. - He will take into account any enforcea.ble power
 tolrenew that the plantiff may have. (1)

It is not neCeésarv that every part of ‘the’ kud:y:ruppu should  be
mclu“ded in ‘the suit for eviction. Tt is enough if a necessary part
- of it is so inéluded. o ' '

e

i (1) Kanapa Chettiar V., Ramachandra Iyer, 46 M. L. J. 407.

B
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+84. (1) . An offer-under section 33 shall be in
writing and shall contain the particulars prescribed.

(2) Notice of such offer, with a copy
thereof, shall be served on the landlord at the
expense of the tenant, fixing a date for the land-
lord to accept or decline the offer.

(8) ~After such notice has been served on
the landlord, ‘

(a) if the landlord unconditionally accepts
the offer, the court shall record such acceptance
and order the tenant to deposit in court the price
specified #n his offer together - with ‘the arrears, if
any, of rent, michavaram, the revenue payable ‘to
the Government by the tenant and the local cesses
‘payable by the tenant in respect of 'such kudiyi-
ruppu and’on such deposit the landlord shall be
paid the amount deposited; and the suit; in'so far
-as it relates to:the eviotion from the kudiyivappu,
shall be dismissed ; and

(&) if the landlord, for any reason, does not
unconditionally accept the offer, the court shall
.decide whether the kndiyiruppu is a separate or
separable kudiyirupp.

| (4) If the decision under clausa (5) of sub-
section (3) is that the 'kudiyiruppu is ‘separate or
separable, the court shall proceed further and deter-
mine the market price of the landlord’s rights as it
stood on the date fixed for acceptance of the offer
by the landlord and shall call upon the tenant to
deposit the market price so settled together with
the arrears referred to in clause (a) of sub-section
(3),if any, on or before a date fixed by it in writing:

Procedure to
enforce the
offer

Points to bs
determined
by court on
the offer

Order to
deposit t.mu'kes
price, etc.



Payment of
market price by
instalments
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to deposit

market price,
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Procedure on
deposit of
market
price, ete,
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(5) Notwithstanding anything contained
in sub-section (4), the court; if it is satisfied that
the tenant is too poor to pay the market price in a
lamp sum, may dispense with the deposit of the
market price and order that the said price be paid
to the landlord, with interest at six per cent per
annuam, in as many annual instalments not exce-
eding twelve as the court may fix having regard to
the means of the tenant, on condition that suffici-
ent security is furnished by the tenant for the
regular payment of such instalments,

36. 1f the decision under sub-section (8) of
section 34 is that the kudiyiruppu is neither sepa.-
rate nor separable; or if the deposit called for under
sub-sectien (4) of the said section is not made or
if the security called for under sub-section (5) of
that section is'not given on or before the date so
fixed, the court shall dispose of the suit for eviction
referred to in section 33 as if no such offer had
been made.

36.  Upon the tenant making ‘such deposit
under sub-section (4) of section 34 or on security

being given under sub-section (5) of that section

_ bogether with the deposit of the arrears referred to

in clause (a) of sub-section (8) of that section the
suit referred to in section 33 in so far as it relates
to the kudiyiruppu, shall be dismissed.

i

Sections 34 to 36 lay down the procedure to be followed when

the tenant offers to purchase the kudiyiruppu. If the landlord accepts the .
offer, the tenant must deposit the amouat specified in the offer together .

g



s M

with any arrears of rent be payable in respect of kudiyiruppu, and on such
deposit being made the suit in respect of kudiyiruppu will have to be dis-
missed- If the kudiyiruppu is not separate but separable, the rent or
michavaram in respect of it will have to be apportioned, but if the same
person is in possession of the remaining property comprised in the holding
and is liable to pay the dues in respect of it, the matter will not be
difficult. The tenant may also claim fixity in respect of the remaining
property under sections 10 or 16 to 18, as the case .may be and that
question will havé to be determined by an order of the court. If the
kudiyiruppu is the dnly property in the holding, the decision under sub-sect.
(4) of section 34 is easy unless the holding is unusually large or the price

offered is disputed in which case those questions will have to be decided
after inquiry. If the kudiyiruppu is only a portion of the property comprised

in the holding, the question of its severance will arise and will have to be
determined with reference to the facts and circumstances of the case,
The most important point for decision will be as to what other portion is
necesssary for the convenient enjoyment of the house in which the tenant
lives. Amoung other things the:status of the tenant will have to be
considered. For an ordinary middle class family, the sites of: the: resi=
- dential house together with the sites of other buildings necessary for the
enjoyment of the residential building and: contiguous - gardens ordinarily
about hali an acre will bs sufficient in rural areas.(!) But there can bé:
no hard and fast rule in this matter, as everything .depends upon the: cit-
cumstances of the case. - If the tenure is kanom and -the land: has been
long in the posssssion of the tenant who has been using it as his kudiyi-
rupyy, tha court will bz inzlinzd to hold that any additional portion which
is mot absolutely necessary for the enjoyment of the kudiyiruppu forms: a
necessary part of it and that the tenant is entitled to purchase it especially

as he has a right to get a renewal ' in respect of the remaining portion of
the holdings '

Payment of market-price by instalment.
This is sure to bz attended with many practical difficulties.

(«) “On such deposit the landlord shall be paid the amount de-
posited.” A qusstion will often arise as to "who is thg' landlord meant

(1) The (English) Agricultural Rates Act excludes cottage
gardens less than, one quarter of an acre from the definition of ‘‘agricul-
tural land.” This wassquoted with approval by the Madras High Court
in BE. V. Allan, 12 M, L. J. 393. :

-
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here. If it is only the plantiff who has brought the eviction suit; there
will 'be immense difficulty in ordering the payment to be ‘made to him
alone;’ because'in'most cases the plantiff in such suits will be either the
Warravan of 4 Malabar' tarwad with only powers of management ‘without
any disposing power or a Stani with only a life-interest or the uralan of
a teninle with even'less powers.

37.  The court in which a deposit is made
of o 7 under this chapter may in “its discretion ‘at the
depeitedat - ingtance of'any person interested in  the sumi de
the instance ey B 22 j 5 3 .
otversons  Poited order that such deposit be invested in the
interested manner referred to in section 32 of the Land Ac-

therein
quisition. Act, 1894, -

This section provides for certain contingencies in which the court
is given: power ta invest the money either in the purchase of other lands
or/in;approved. securities instead of paying it to the person who owned or
held the land which was purchased under the forsgoing sections. Where

the jperson:to: whom the land belonged “is not competent to :transfer as:

when he is a /minor or a lunatic or if competent: to transfer, can transfer
it only- under certain circnmstances or where there  are - several ‘persons
interested.in the money and « there: is a valid: dispute as to the  title to
receive the money or 'as to its apportionment the court may, in exercise of
the -power vested init under this section, ‘order it to be invested in the
manner, prescribed in section 32 of the Land Acqusition “Act, < It is how-
ever doubtful: whether the rule applies to, the caseof a Marumakkathayam
family ; where the land belonging to a Marumakkathayam family was
acquired by the Government under the Land Acquisition‘Act and claims
were preferred to the compensation money. the High Court held that sec-
tion 32 of the Lai;ﬂ Acquisition Act did not apply as the tarward had
power to alienate the land (Y Under this section, the court seems to
have wider power. ' But the section does not specify the exact circum-
stances under which the pé:m:er n':'ay be exercised, but. preéhmably it is
subject to the conditions sintilar to those mentionad ‘in section 31 of the

A R e

(1) 26 3. 287.
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Land Acquisition Act. Itis thersfore doubtful whether the court can
exercise this power in the casé of 'a Marumakkathayam family. ' The
section is not happily worded, as it says that the investment may be
ordered at the instance of any person interested, which cannot be the c{!!e
when the owner is labouring under a legal disablity. In cases of disputed
title, a seperate suit will lie to establish the right if 'the same ‘canmot be
conveniently determined in the eviction proceedings. For example, a
karanavan alone may sue for eviction but he will not be entitled ‘to draw
the purchase money alone, as his powers are essentially powers of manage-.
ment and do not extend to outright disposal of the tarward property for
which the express consent of the other members is necessary. Similarly
no Stami or uralan of a Devasuam can under ordinary circumstances
alienate the corpus of the Stanom or Devasuam property- If so, such
limited owners cannot receive the money into which the property belong-
ing to the estate or trust has been converted.

38. The order or decree under section 36 shall
operate as a sale to the temant of the landlord’s
rights in the kudiyiruppu subjecti tio the condition
that in the event of any sale of the kudiyiruppu,
subsequent to the said order or decree by the ten-
ant, his heirs, executors, representabives in interest - srec of
or assigns, orin execution of a decree againet them, o
or by a receiver in insolvency, the person who hul® "oRw®as
for the provisions of this section, would be entitled
to the landlord’s rights in the said property at the
time of such subsequent sale, shall be eutitled to

claim pre-emption.

This section provides that the order disnlissing the suit passed
under section 36 will bave the force of a sale and it follows that no formal
tegistered document is necessary to convey the landlords” interests in the
land to the new owner. The section however says only that the order
passed undet- section 36 will operate as a sale and section 36 applies only
to an order of dismissal following a deposit under sub-section (4) of section

= o
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34 and not one under (@) of sub-section (3) of that section. Is
intended that when the deposit is made under the order recording the
landlord’s unconditional acceptance of the offer under cl. (@) such order
wHl1 not operate as a sale? It can hardly be supposed that such was the
iitention, for there  is no conseivable reason why the latter order should
have less force than the former.

Basides the purchase money the other advantage given to the
evicting landlord is the option in any subsequent sale of the land, volun-
tary or involuntary, to repurchase it at the highest price offered by in-
tending purchasers and this right can be exercised by the original owner,
and when he is dead, by his heirs. This right is regulated by the general
law as to pre-emptionand will be subject to the ordinary rule of limitation.

CgAPTER VII.—MISCELLANEOUS. "

Repasts dghla 39. Subject to the provisions of this Act, all
o rights which a tenant has in his holding shall be
heritable and alienable.

This section enacts the existing law by which the interests of the
tenant of every description are heritable and transferable. Such a right
was recognised by the custom of Malabar even before the Transfer of
Property came into force although that Act is not in terms applicable to
agricultural leasese

Tenant's rights _'40. (1) Any tenant whose holding has been

to avail him-
self of the granted on melcharth may when sued for eviction

provisiens of

tmneer . avail himself of the provisions of Chapter 11T or
or IV. in Chapter 1V.

certain Cases - ' S
(2) _No holder of a melcharth can when

suing for eviction claim possession on grounds (5)

_and (6) of section 14 or on grounds (5) and (6) of
section 20 as the case may be.

J————————



- T80 e

This sectioti does not, either expressly or by implication, make
melcharth invalid in any case. On the other hand, the holder of a
melcharth is entitled to succeed in‘a suit for eviction except when it is
sought to eject the tenant on grounds No. (5) & (6) in sections 14 & 0.
In such cases he will be entitled to a decree for arrears of rent and rene-
- wal fee where the same is payable. i

41. TRenewal fees and arrears of mischavaram
or rent due to the landlord together with interest,
if any, payable on the same shall be a charge on
the interest of the person from whom they are due o= =
in the holding in respect of which they are due as micisvanm
at the tithe of the creation of such interest, and i
such charge shall have priority over all other i o
charges on the same except the charge far- e S
revenue and any dués thereon payable to Govern-
ment or to alocal authority and made a charge

thereon by any law for the time being in force.

( This section makes not only arrears of rent and michavaram but

also renewal fees a charge on the property having preority over all other
charges except the public dues. Under the Estates Land Act, rent isa first
charge not only on the holding but also on the produce of the holding. This
provision so far as it relatesto rent and michavaram is new and, as to
renewal fees, absolutely novel. In cases of kanam, landlord had a charge
for michavaram only if he brought a suit for redefnption and recovery of the
property. Otherwise, he will obtain only a money decree unless the do-
cument expressly creates a charge. Under the Act, the landlord who has
obtained a rent decree will be able to sell the property free of encum-
brance. In.simple sales, the tenants’ interest, in the holding including
fixity of tenure conferred by the Act is liable to be sold in execution of
the rent decree and any mortgage, whether prior of subseugent; will be
extinguished, the mortgagee having only a lien over the surplus sale pro-
ceedd. ‘Asto renewal fees, it is difficult to see how the amount can be
said to be due from the tenant in the sense that its payment can b®
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enforced by a suit except when a renewal has taken ‘place under the
provisions of this Act and even thea the liability will arise only under
certain conditionse The other thing is that the renewal fee is not due for
pdbt enjoyment but for the future and itis only when a renewal is
actually executed that the liability to pay the fee arises. Moreover, it is

an uncertain amount which will have to be determined .in each case and -

it cannot form such charge on the holding as would preclude the holder
for the time being from encumbering or zven alienating it for necessary
purposes. The sectfon so far as it relates to renewal fees can be inter-
preted only in the sense that when a renewal has been executed without
the prescribed renewal fees being paid, the landlord will have a charge
on the holding. It is sometimes difficult also to give effect to this charge
as it is not such'a lisn ‘apon the holding as 'to be binding upon' bonafide
purchasers for value : without notice of the claim. In the hands of such
persons, it cannot be ordinarily subject to anything which is mbt already
a spécific charge or which does not contain all the elements necessary to
its ripening into a specific charge.

“As at the time of the creation of such interest” means as at the
time of the lease or demise or, where there is a renewal, at the time of
such renewal. It practically means that the debt will be a first charge
. on the holding. '

42. (1) A landlord who has obtained a decree
for eviction  in respect of a kuzhikanam, shall, in
Right of holder  @Xecution of such decree, be entitled to apply for
::;2‘::::1:“ the sale of the holding specified therein and of the
;c:::)k:::;a;dr improvements in respect of which compensation is
saleornoumg  aWarded under the said decree and for the payment
to him of the balance of the sale price after deduc-

ting the amount of the said compensation.
(2) ‘In the case suchanapplication is made
by a landlord and a sale is held in pursuance of
e such application, the person to whom the said
:;gmnuch compensation has to be paid, shall be entitled to
bid at the sale and set off the said compensation

towards the sale price, and no deposit need be



made by him at the sale except in 8o far as the
price offered by him exceeds the said compensation,

, This section provides that a landlord who has obtained a decree
for eviction against a kuzhikanomdar may, instead of applying for delivery
of property as provided in the decree, apply for the sale of the holding
itself including the improvements and payment to him of the surplus-sale
proceeds after deducting the value of improvements awarded by the
decree. This section gives an alternative remedy to a landlord who hav-
ing obtained a decree for ejectment against a kuzhikanom tenant finds
that he is unable Lo execute the same owing either to pancity of funds or
to the unprofitable character of 'the transaction. Insuch a case he can
try to fealisg the fruits of the decree by applying for the sale of the hold-
ing when the tenant will have a first charge upon the sale-proceeds. after
deducting any arrears of rent decreed in the suit and probably costs in-
cluding costs incidental fo the sale. This remedy may prove ineffective
in most cases as a landlord who cannot find a purchaser with power to
execute the decree after depositing the value of improvements can hardly
expect to realise anything out of the sale-proceeds in court sale after
deducting ths value of improvements which should be paid first and
expenses of [the sale which may come to a large amount. It has been
held by the Madras High Court that this right is available toa decree
holder in kanom redemption suits when the decree orders the sale of the
property on plaintiff’s failing to deposit the kanom amout and the value of
improvements as provided in the decres and there is no particular reason
why special provision should be made in the case of kuzhikanom when in
most kanoms all the improvements belong to the tenants.

If inany such sale the property is purchased by the tenant-
defendant or by a third person there is nothing to prevent the landlord at
whose instance the sale was held frcjm applying to have the sale set aside
on his depositing the amount of the value of improvements as that for the
recovery of which the sale was held and fulfilling the other conditions
laid down in the code of Civil Procedure if in the meantime he can
provide funds for the purpose.

= UL U O,
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43. (1) {a) A suit for restoration under sub-
section (1) of section 15 or under sub-section (1)
of section 21 shall be instituted within one year
from the date of the tranfer by the landlord.

(b) A suit for restoration under sub-section"™

(2) of section 15 or under sub-sectidn (2) of section
91 shall be instituted within" one year from the
expiry of the six years after the eviction, ’

- (2) If there are intermediaries between the
landlord who has obtained the eviction and the
person who caltivates the land, all persons whose
interests in the holding are terminated by the
eviction, shall be entitled to be restored to the
respective interests they bad. ab the time of the
eviction as is there had been no eviction, and in
case any one of them does not claim restoration
the tenant next below him shall be entitled to
claim such restoration and hold the land,

(a) on the terms on which the person fot
claiming the land held it, if he and the claimant
bélonged to the same class, or

(b) on the terms on which the claimant
held it if he and the person who did not claim the
land belonged to different classes ;

provided always that, if the landlord obtain-
ing eviction had paid any vaiue for improvements
to any one whose interests were so terminated, the
person claiming réstoration shall, before such res-
toration is effected, be bound to return to the land-

lord the value so paid in respect of the improve-

ments existing at the time of the restoration to-

gether with the kanartham, if any, and also the

/Ty



value of the improvements, if any, effected bona
fide by the landlord between the date of eviction
and the date of suib

Eazplanation.—For the purpose of this section,
a kanamdar, an intermediary in respect of a kuzhi-
‘kanam, a cultivating kuzhikanamdar, a verampat-
tamdar and a customary verumpattamdar belong
each to a different class. A cultivating kanamdar,
a non-cultivating kanamdar and a kanamdar under
a kanamdar belong to the same class ; and a culti-
vating verumpattamdar and & non-cultivating
verumpattamdar belong to the same class.

Illustration.—1f A is the janmi, B and C are
kanamdar and sub-kanamdar and D, verumpat-
tamdar cultivating the land, if A the janmi ex-
ercises his power to take the land for his own use
and then inducts some other tenant into it within
six years, B shall be entitled to claim as against 4
to be restored to his previous rights. DBut on B
getting such restoration, C shall be entitled to
claim as against B to ’p in as sub-kanamdar,
and D shall be entitled to claim the verumpattam-
dar’s rights as against C. 1f, however, B does not
" want to claim restoration, C shall be entitled to
claim as against 4 to be put in the position of B
the kanamdar, and D shall be entitled to claim as
againt C to be treated as his cultivating verumpart-

tamdar. If both B and C do not claim restorat-

ion, D shall be entitled to claim as againt 4
to be a verumpattamdar on the terms on which
he held the land under C.

This section prescribes the petiod of limitation for suits fer restor-
ation by tenants who have been evicted by their landlords under sections
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14 and 20 on the ground that the holdings were required for their own use
ot purposes. Sections 15 and 20 provide that, in cases of such eviction,
if the landlord, in contravention to the allegations in the plaint, transfers
the land for cultivation to a third person, the evicted tenant may, subject
to the provisions of this section, sue for the testoration of possession of
the lands from which he was evicted; and this section snbject to the pro-
visions of which the tenant is given the right of suit prescribes for suits
under sub-section (1) of 15 or section 21, a period of one year from the
date of the transfer by the landlord and for suits under sub-section (2) of
section 15 or 21, a similar period of one year from the expiry of the full
six years’ time allowed to the landlord under those sections - for building
the house for which the tenant was evicted.

As the object of the provision is to restore the parties to: status
quoante, the section further provides that the evicted tenants of every
gradation are entitled to be restored to their original position "and where
any tenant does not claim restoration, the one below him is entitled to
take his place provided their tenures belong to the same categoty- :

The proviso makes provision for the repayment of the value of im-
provements deposited by the landlord under the decree for -eviction and
the tenant who claims restoration is bound to refund it. There will be
many practical difficulties in the working of this provision as the interests
of many persons are likely tobe affected by the eviction.

The section further provides that a.. fresh improvements made
bonafide by the landlord should be paid for, but it will be difficult for the
landlord to prove his bonafides when he has acted against the express pro=
visions of the Act.

Explanation. It is difficult to understand the principle of the
classfication in the fitst part of the explanation. For example there is
practically very little difference between a kanomdar and a customary
verumpattamdar, but they are brought under diffarent categories here.,

44. A kapamdar or kuzhikanamdar or custo-

G g oy verumpattamdar who has obtained a renewal
holdings or a cultivating verumpattamdar may, at the end
of any agricultural year, surrender his holding to

his imwediate landlord, by a registered document.
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Such a landlord shall not- be bound. to accept
the surrender unless notice has been given in .
writing to him by the tenant of his intention to do
so three months prior to the date of the expiry of
the agricultural year, and unless it be in respect of
the entire holding, and the whole of the arrears of
the michavaram or rent is also tendered at the time
of the surrender. Nor shall the landlord be bound
to refund the kanartham or to pay the value of the
improvements which he would have been otherwise
bound to pay under the Improvements Act. ;

This section provides that a tenant may surrender his holding by
executing a registered document to tike effect from the end of an agricul-
tural year, i. e. 14th March. The following conditions should be fulfilled
if the surrender is to be binding upon the landlord: (i) Three months’
notice expiring with the end of agricultural year should be given of the
intended surrender to the landlord. - (2) The surrender must. be of the
entire holding and (3) the whole michavaram or. rent due, should be tend-
ered at the time of the surrender.. The disabilities of the tenant are . that
he cannot claim either the kafffom amount or the value of improvements if
either or both are due to him. :

If this section is interpreted as providing that a valid surrender
under the Act can be effécted only by means of a registered document, it
is a cleat departure from the existing law. If we apply the principle of
the Transfer of Property Act which is not expressly applicable to agri-
cultural leases, we see that surrender may be either express oI implied
(sect.ion 111). Any agreement by which a tenant yields up his interest
in the land and the landlord resumes possession of it is an express sur-
render, while anything which amennts to such an agreement mutually
effected amounts to an .ixﬁplied surrender. But certain local Acts require
a valid surrender of agricultural holdings to be made in writing, Thus
under the Madras Rent Recovery Act (now repealed) the tenants are
ailowed to relinquish their lands by a writing to be signed by, them in the
presence of witnesses, " But this provision was interpreted as no: ?aving

i1
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had the effect of making a  surrender actually effected otherwise wholly
void or inoperative (1). This provision has been, however, done away
with in the new Estates Land Act which prescribes no formality what-
ever for a valid surrender. The Pl‘ivy Council has laid down that to make
a valid surrender no formal deed is necessary (3. Nor is any particular
form essential provided that the intention is clearly and unequivocally
expressed (?). An implied surrender may arise from various circumstances.
Thus the acceptance by the landlord of a new lease in substitution of the
existing one operates as a surrender of the first, for the landlord by
accepting the new lease, has been party to an act the validity of which he
is afterwards estopped from disputings (*) Surrender may also take place
where the tenant relinquishes and the landlord takes possession of the
land. Similarly, where the tenant sublets the land and the sublessee is
accepted by the landlord as his tenant, such acceptance on his part neces-
sarily operates as a surrender of the original lease (®). Agzin, when a
tenant in Bengal vacates the holding by going jaway altogether without
giving notice and makes no proper arrangement for cultivating the land or
paying rent, the landlprd is justified in inferring that there has been a
relinquishment and the tenant has no right afterwards to be reinst_gted (8).

Under the Act, although surrender by a registered document is the
prescribed mode, any surrender actually effected will not be invalid, for
the section says that “a tenant may surrender by a registered document”
and not that “‘a surrender can be made only by a registered document”
and it can hardly have been the intention of the Legislature that in every
case, even where the lease 1s made orally, the surrender must be by a
registered instruments It is only one of the modesgby which it is evidenced
though the others are less easily proved; but they will be as effective as
a registered document provided it is obtained bona fide, i. e., it must be
an actual surrender and not a colourable one made for the pur'pose of
defeating the rights of other persons.

(Y Narsima V. Lakshmana, 13 Mad. 1244
(2)  Imambandi V. Kamalesuari, 14 Cale 109
() Butia V. Ambo, 13 Bom. 294 ; Nickels V. Anther, 10 Q.B. 944
(*)  Woodfall, “Landlord and Tesnant”
() Naba V. Behari, 34 Ci 902
() “Ram V. Gora, 24 W. R. 344a

A
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Although a reglstered document ot any document is not necessary.

to evidence a surrender, if there is a wr1t1ng, the Registration Act W11
apply and registration will be compulsory in cases falling under section 17
of that Act.

Similarly, although the section says that the tenant may surrender
At the end of an agricultural year it does not follow that a surrender made
at any other time will be inoperative or invalid. The principle of the rule
is that the time of the surrender must be suitable to the landlord in order
to make some other arrangement for the agricultural operations of the
succeeding year, having regard to the local customs as to sowing and
letting land and if the surrender is untimely, the tenant will be liable to
indemnify the landlord against any loss of rent occasioned by inopportune
surrender. The Estates Land Act makes an express provision to that

effect.  (S. 149)
(1) Notice of surrender.

As in the case of actual surrender, three mouths” previous notice is
necessary to enable the landlord to make arrangement for cultivating the
land himself or letting it to a ‘suitable person. If notice falls short of the
required period, it will not be invalidated merely on that account but the
tenant will be liable to the landlord for any loss of rent due to non-

complianer with thiz provision.

Requisites of a valid notice. Notice must be in writing, signed
by or on- behalf of the tenant giving it and delivered to the landlord or
his agent. It must be clear and unambiguous and must expire with the
agricultural year. The notice may be served personally upon the land-
lord or it may be sent by registered or uaregistered post.

(2) The surrender must:be of the entire holding. The principle
of the provision requiring the surrender of the whole holding is that ' it
may be difficult or unprofitable to cultivate a small protion owing’ to the
inaccessibility of it or other circumstances which are against good hus-
bandry. But as a holding as defined in this Act 5.3 cl. (h) may consist
of several parcels of land situated in different places and even different
villages, the necessity for this strict ruleis not clear. Under the Estates
Land Act, a part of a holding not less than a revenue field may be sur-
rendered. but under that Act, the several parcels, if there be more than
one, must be all situated in one village. '
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This rule will not apply if the landlord himself has divided the
holding' or transferred it in part to others when-the tenant can surrender
a part to the person to whose share it has fallen or who has obtained a
part by way of transfer. -

But he cannot eject the tenant from a part only of rthe holding, as
has been decided by the Privy Council in H. Banerji V. R. Ray (7). But
an-assignee of a part only of the reversion can eject the lessee from that
part of the holding and this it has been held he has a right to do - even .in
cases coming under the Malabar Tenants’ Improvements Act .(8). Con-
versely, the assignee of a part of the lessee’s interests in the holding can
surrendér that part unless the assignment is opposed to the principle
underlying the definition of “holding” in S« 3 el (h)

““Who'has obtained a renewal’” does not mean that a tenant who
has not obtained a renewal cannot surrender. Apparently that qualifying

-

expression seems to be unnecessary.

Effect of surrender on under-lease. Under section 115 of the
Transfer of Property Act, the surrender of a lease does not affect an
under-lease, but the rent payable by, and the  contracts binding upon, the
under-lessee, shall be respectively payable to and enforceable by the
lessor and the same principle will hold good in the case of a surrender
under this Act as the rule enacted in the Transfer of Property Act was
followed in cases decided before the Act and being a principle of equity
will be applicable here. Otherwise there will arise collusive surrenders
made with the intention of defrauding sublessees ‘whose tenures may at
any time become precarious although they may have paid considerable
sum of money by way of premium for acquiring them. But surrender
must be distinguished from forfeiture. Where forfeiture is incurred, the
tenancy is ordinarily ~determined and the sub-lease also comes to an end
unless forfeiture was collusively and fraudulently brought about in which
case the sub-l-ase will remain unaffected. But:there are cases of apparent
forfeiture which are really cases of surrender. If the tenmancy is termi-
nated by the operation of law, then ordinarily it is a case of forfeiture.

A sub-lease being in law an assignment of the rights of the lessee
to a certain extent, the sub-lessee obtains both as against the lessor and

(") -Banerji V. Rav, 35 M. L. J. 707.
(8) Bandwvan V. Alikutti, 37 M. L.J. 707.
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the lessee rights which he can claim as against both and of which he can-
not be deprived without good cause. Therefore, if the lessee is not en-
titled to eject the sub-lessee, no more can the lessor eject him by virtue
of the surrender which does not and cannot ordinarily give him higher
rights.

45. If (1) a cultivating kanamdar who con-
sents to be redeemed or (2) a cultivating customary Rl
verumpattamdar who gives up his rights as such, ot Act o
desires 6 continue on the holding as a culti7ating e,
verumpattamdar, the provisions of this Act shall :
apply to him as if he were a cultivating verumpat-

tamdar. :

This section which is inelegantly worded seems, strictly speaking,
to be unnecessary as it is clear that when a kanam is redeemed; there is*
a surrender which, if accepted, will determine the old tenancy -and - when
a new tenancy is afterwards created, it will necessarily be’subject to the
provisions.of this Act. $ i

Contents of

46. Every deed by which a lease kanam or i

‘kuzhikanam is created or renewed and its counter- t::::zn'l’;m
part shall contain ' deeds

(a) the name, if any, and deseription and
extent of the holding ;

(6) the government revenue and local cesses,
if any, payable in respect of the holding ;

(¢) the amount of rent or michavaram pay-
able in respect of the holding ;

(d) the relation that any para or other
measure according to which the rent or micha-

varam has to be paid, bears to the capacity of the
Macleod seer ;

-




(e) if it is a kanam deed,
(i) the kanartham ;
(ii) the rate or amount of interest payable
in respect of the said kanartham ; and

(f) the renewal fee, if any, levied and in case
no such fee was levied, a statement to that effect.

This section is not exhaustive of the contents of the deed. For
example, the names of the parties, the period or date at which rent or
michavaram is to be paid and any other lawful terms by which it 1s
intended that ‘the parties should be bound are not specifically mentioned.
Most of the particulars mentioned here are contained in ordinary

documents. ; -
“Lease” is not defined in the Act but means ‘“Verumpattom”

which is negatively defined in S. 3 cl. (w). It means the tenure other
than kanom or kuzhikanom of a person who holds land of another person
to whom he is ordinarily liable to pay rent and includes the tenure of (1)
cultivating verumpattomdar as defined in cl. (w) (2) and (2) customary
verumpattomdar as defined in cl. (w) (3). It is difficult to understand
why the word ‘lease’ is used in this connection and not “yerumpattom’
as the Act applies only to verumpattom which as defined has a technical
meaning inasmuch as it must include wet lands:

L e . 47. (1) Every tenant payiny any rent or mi-

to obtain

receipts and  ghavaram shall be entitled to receive and the land-

forms of such

receipts lord shall be bound to grant a receipt specifying

(a) a description of the holding in respect of
which it was paid ;

(b) the date of payment ;

(¢) the amount paid ;

(d) the penod to which the amount paid
re'ates; and

(e) the arears,if any, vemaining due from
the tenant after the said payment.

S
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A reference to the date and registration number
of the document under which the holding is held
and also the name of the sub-registration district
in which the said holding is situate, shall be
deemed to be a sufficient description of the holding
for the purpose of this sub-section.

(2) In the absence of the particulars
specified in clause (¢) of sub-section (1), the burden
of proving that the tenant is bound to pay any
arrears of rent or michavaram which had acerued
previous to the date of the receipt, shall be on the
person claiming such arrears. i

(3) * If any landlord fails to grant a receipt
as provided under sub-section(l), the tenant shall
be entitled to send by money order, after deducting
the charges for doing so, ;

(i) the money, if the rent or michavaram
is payable in money, and

(i) the money value of the rent or micha.
varam, if it is payable in kind,

48. The stamp and registration charges 'for
any lease or kanam or kuzhikanam deed and for the

counterpart of such lease, kanam or kuzhikanam
shall be borne by the tenant.

49. The provisions of the Improvements Act
shall apply in all cases of eviction to which this
Act applies.

Stamp and
registration
fees to be paid
by the tenant

Improvements
Act to apply
o evictions
under Act
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50. (1) The procedure provided: as regards
Code of Civil

ekl suits in the Code of Civil Procedure, 1908, includ-:

o oy Ing Orders XXXVII, XXXIX and XL of the first
under Ack Schedule, shall be followed as far as it can be made
applicable in all proceedings relating to applica-
tions under this Act.
(2) Appeals shall lie from orders made under
bk sections 12, 23, 25, 30, 31, 84, 35 and 36 as if they
were decrees in suits.

e e .

(2) This subsection is not happily worded- It does not say that
appeals shall lie from the following orders and mo othzr. While appeals
are allowed from mere formal orders as apparently those passed under
sect. 23 (@) and® section (25), no appeal is allowed against important
orders as those passed under section 24 and many .other sections:
Obviously no appeal can lie against an order passed under section 23 (@)
and no order is expressly mentioned in (b) of that section. Appeals
necessatily and obviously lie against decrees passed in suits coming under
sections 14 and 20.

51. (1) The Collector of the district shall in
i the month of April of every year publish in the
to publish list Malabar District Gazette the average market price
iy of paddy, coconut, arecanut and pepper, ab each
taluk headquarters, for the twelve complete monbhs

plecedmg the date of publication.

(2) Where any rent, michavaram or renewal
fee payable under this Act is paid or is to be paid
in money, in whole or in part, paddy, coconuts,
arecanuts and pepper, shall be valued, for the
purpose of determinipg the sum due, at theaverage
warket price of the previous five years as published
under sub-section (1).

Sy A S I : ~
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It has been often found that the prices published in the gazette.
are incorrect owing to the caréless way in which the statistices on which
they are based is collected. It must therefore be provided that the court
may presume that the prices shown in the Gazette are correct unless and

until it is proved that they are incorrect.

52, Where the rent is payable in kind, it
shall, in the absence of a contract to the contrary,
be delivered at the landlord’s granary in the village
in which the holding is situated ; or at such other
granary within three miles of the village as may
provided jo that behalf by the landlord.

63. Nothing in this Act shall affect the right
of a janmi in any of his holdings —

(1) tomake irriga.tion channels, foot-paths,
roads and ways into adjacent and oshar holdings,

(2) to work laterite and other quarries, and

(8) to cut and remove the trees or enjoy
the usufruct of trees and pepper vines belonging to
himn

Prowded that the tenant shall be entitled to a
proportionate reduction of michavaram or rent if
by the exercise of such right his profits are
decreased.

64, (1) The Local government may make
rules to carty out all or any of the purposes of
this Act.

(2) In patticular and without prejudice to

the generality of the foregoing power, they may
- *18

Place of
delivery of
rent payable
in kind

Savings

Power to
make rules
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make rules regulating all or any of the following
matters :—

@ The investing of courts of original
jurisdiction with powers -to try - summarily suits
for the recovery of rent or michavaram and the
procedure to be followed in such suits ;

(b) the period of limitation for applic.xﬁions
under this Act for which no period is specifically
fixed therein.

(3) All rules made under this section shall
be placed on the table of the Legislative Council
while it is in session for a period of not less than
three months before they come into force.

o



APPENDIX A.

STATEMENTS OF OBJECTS AND REASONS.

Questions connected with the relation of landlord and

tenant in Malabar have been agitating the ‘public mind for
many years. The demand of kanamdars and cultivating tend
ants for securing fixity of tenure have long been the subject
of anxious consideration by the Government: ' Several special
inquiries haye been directed and held with a view to ascertain
how far the claims put forward by and on behalf of the ten-
ants were reasonable and what legislation was necessary to
remedy the disabilities which they suffered from. Attempts
were also made from time to time to deal with their demands.
Madras Act 1 of 1887 was passed for awarding compensation
for improvements to the tenants. This Act was repealed and
- re-enacted with additions and modifications in Madras Act
1 of 1900. : ;

2. In 1924, Diwan Bahadur (now Hon’ble) M.
Krishnan Nayar Avargal introduced a Bill which focussed the
several claims made on behalf of the tenants. The main
remedy suggested by the Bill was the grant of permanent
occupancy rights to neatly all tenants in Malabar subject to
cerbain reservations, This aroused considerable opposition on
the part of the janmies. The Government, in pursuance of
their settled policy in the matter, afforded every facility to
the tenants to put forward their case before the Legislative
Council and they further tried to improve those portions of
the Bill, which were opposed to what the Government con-
sidered was just and equitable, by moving amendments This

-
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attempt of the Government met with little success. The Bill
as finally passed could not be accepted as a just and proper

solution of the problem and His Excellency the Governor felt
bound to withhold his assent under section 81 (1) of the

Government of India Act. While doing so, His Excellency
stated that he intended “to ask his Government to re-examine
the whole question to take such steps as in their opinion were
‘most likely to result in further legislative proposals being
framed ' with due regard to the considerations with induced
His Excellency to withhold his assent.” To give effect to
this intention, a committee under the presidency of Diwan
Bahadur Raghavayya Pantulu Garu C. 8. [., and consisting
of prominent reprensentatives of the landlords and tenants of
Malabar was constituted in 1927, -with instructions to re-
examine the whole question and submit such proposals as
they deemed ‘necessary to improve the relationship between
landlords and tenants in Malabar. In the order laying down
the terms of reference to the committee, the Government ex-
pressed themselves as follows:—

“The Government’s position on this question, as clearly
indicated during the course of the discussion on Mr. Krishnan
Nayai’s Bill,  has been that it is not profitable or just to go
behind demsxons of courts ranging ‘over three— quarters of a
century, which have recognized the full proprietary rights of
the janmi: The Government are thersfore of opinion that
any future atbempt at legislation should take that richt asa
settled fact and proceed on the basis thereof. As a corollary to
that proposmlon they think that any attempt to take away the

rights of the janmies in any substantial way, whether it be by
the grant of permanent occupancy rights or otherwise, should
be accompanied by adequite provision for reasonable compen-

sation being paid to the janmi, While this has to be conceded -
to the janmi, the Government are also of opinion that in the

~

i
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case of homesteads at least there is urgent necessity for creat-
ing security of tenure that the claim of the actual cultivator
of the soil for fixity of tenure and security from arbitrary
evictions must be viewed with considerable sympathy and
that every possible attempt should be made to secure this to
him in so far as it can be reasonably done without injustice to
the janmies.”

8. The Raghavayya Committee submitted its report
in the middle of the year 1928. The principal recommend-
ations of the committee were (1) that any legislation under-
taken to remedy the grievances of the tenants should be
optional, (2) that cultivating verumpattamdars should be en-
abled to obtain fixity of tenure on certain conditions, (3) that
customa.ry'verumpa,tba.mda,;s (both cultivating and non-culti-
vating) such as kozhu tenants and kovilagam lessees, kanam-
dars (both cultivating and non-cultivating) and cultivating
kuzhikanamdars and intermediaries in kuzhikanam should be
entitled to obtain renewal in certain circumstances, (4) that
the landlords should have the right to take the lands back for
cultivation by them or by any members of their families
subject to safeguards to prevent abuse of this right, (5) that
the tenants should have the right to purchase the landlord’s
rights in kudiyiruppus in the event of a suit for eviction, and
(6) that melcharths should be valid only under certain con-
ditions. The committee was against the grant of permanent
‘oceupancy rights. "

4. Ip the beginning of this year, the Government
convened a conference of representative janmies’ and ten-
ants of Malabar and discussed the recommendations of the
Raghavayya Committee. The Government have again care-
fully examined the whole question and given their best con-
sideration : to the views put forward by the members of the

conference on behalf of the landlords and the tenants of
B
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Malabar. They have accepted the recommendations of the
Raghavayya Committee with some variations and the Bill
embodies the conclusions arrived at by them. It is boped that
the provisions contained in the Bill wiil materially improve
the condition of the tenants without prejudicing the inherent
rights of the landlords and bring aboub better relationship
between them. The appended notes on clauses explain in
detail the more important provisions of the Bill.

2nd July 1929 A. Y. G. CAMPBELL.

APPENDIX B.

FORMS,

P

FORMS A & B ARE UNNECESSARY.

FORM C. [See section 17 (2) of the Bill.] -
[Form for Renewal. — See S. 22 of New Acf]
1. Name of the applicant. 2

2. Extent and description of the lands in respect. ef
which the application is made. (Separate particulars to be
given of the several classes of land, wet,, dry and garden )

8. The name of the janmi and the intermediaries

interested therein and the name of the person from whom he

claims renewal.

4. A. (a) In case the applicant is customary verum-
pattamdar the customary period for which he is entitled to
have possession of the land and the date on which such period
expired or will expire; - '

(b) the annual rent that the applicant has been pay-
ing under the expiring verampattam; : »

e
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(c) if he is not a cultivating verumpattamdar
() * the amount that he received annually from the
cultivating tenant during the previous twelve years and
(i) the fair annual rent due for the land.
B — In the case of kanams.
(a) the date on which the previous kapam expired
or will expire;
(b) the fair rent of the land;
(¢) the amount of assessment;
(d) the interest of kanartham ; and
.(e) the michavaram he has been paying under the
expiring kanam.
¢ — In the case of cultivating kuzhikanamdar
() the date on which the previo'us kozhikanam
expired or will expire;
(b) the average gross yield for the past three years;

and
(¢) the rent under the expiring kuzhikanam.

D — Tn the case of intermediary kuzhikanam
(a) the date on which the - transaction sought to be
renewed, ceased or will cease; '
(b) the amount of profits, rent and renewal fee re-

ceived by the applicant, by direct cultivation or from the
tenant below during the period of that transaction; and

(c) the amount of rent paid to the intermediary or
- Janmi above.

5. The amount of renewal fee payable under section
. with details as to how the figare was arrived at.

6. Whether he applied to the landlord for the renewal,
and if so, on what date, and what reply he got thereto. :
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FORM D.
Application nnder section 25 (1) of the Malabar

Tenancy Bill, 1929.
[Form for revision of rent — Sec. S. 30 of New Act.]

1. Name of the applicant.
2 Is be the certificate-holder or the landlord ?

3. The amount of rent that is being paid on the date
of the application.

4. The total gross yield for each of the three years
preceding the application.
5. The number of crops raised in each year.
6. The quantity of seed required for each erop-
7, . What, according to the applicant, is the fair rent,
_ Wlth details showing how he calculates the same.

FORM E. [Section 29 (1) of the Bill.]

{For offer to purchase kudiyirappu. — See S. 34 of New Act.]
1. Number of the suit.
2.  Deseription of the kudiyiruppu :—

(Particulars to be given as to the width and length
of the sites built upon, the number and description of the
buildings thereon, and the length and width of the entire land.
Kasements should be specified separately. In case of dispute,
the court may call for a plan.)

3. Nature and estimate of the market value of the
plantiff's rights therein,

4, Whether the applicant is Wllhng to deposit the
market price or wishes to pay it in instalments.

5. An offer that the applicant is willing to- purchase

‘the plantiff's right at the price so apemﬁed or ab the price to
be fixed by the court. :

RS
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The following draft rules which the Governor in Council
proposes to make under sub-section (1) of section 54
of the Malabar Tenancy Act, 1929 (Madras Act
XIV of 1930), are laid on the table:—

dDraft Rules.

RUL3S MADE UNDER THE MALABAR TENANCY ACT. 1929.

1. These rules may be called “The Malabar Tenancy Rules, 1930.”

2. In these rules, “the Act” means the Malabar Tenancy
Act, 1929. ;

3. Every application under section 11 of the Act shall be in
Form I annexed to these rules with such variations as circumstances may
require.

4. TEvery application under sub-section (2) of section 12 of the
Act shall be in Form II annexed to these rules with such varlahons as
circumstances may require.

5. Every application under sub-section (1) of section 22°of the
Act shall be in Form III-A, III-B, I1I-C or III-D annexed to these rules,
according as the applicant is a customa.ry verumpatta.mdar, a kanamdar,
a kuzhikanamdar or an intermediary in kuzhikanam, with such variations
as circumstances may require.

6. Every application under sub-section (1) of section 30 of the
Act shall be in Form IV annexed to these rules with such variations as
circumstamces may require.

7. (1) Every offer by a tenant under section 33 to r\urchase the
rights in the kudiyiruppu of the landlord who sues fo ev1ct hlm shall

contam the following particulars, namely i—
(i)- the number of the suit, in which the application is made ;

(i) the survey and subdivision numbers, extent, description and
boundaries of the kudiyiruppu, the amsam, desam and taluk within which
it is situated, the assessment, if any, payable to the Government in
respect thereof, the length and width of the site bmlt upon, the number
and description of the buildings thereon, the length and width of the entire
holding and the easements, if any; :

(iii) the total period for which the kudiyiruppu has been in the
continuous occupation of the tenant or the members of his family on the
date of the institution of the suit, with full details;
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(iv)  the arrears, if any, due by the tenant, of {
(@) « rent or michavaran, : :
(b) revenue payable to the Government where such
revenue is payable by the tenant, and
(c) local cesses if such cesses are payable by the tenant;

(v) the nature and estimate of the market value according to
the tenant of the rights in the kudiyiruppu of the landlord who_seeks to
evict him ;

(vi) whether the tenant is willing to deposit the market price of
the kudiyitupru or wishes to pay it in instalments and, if so, in how many
instalments and the amount of each instalment; and ;

(vii) whether the tenant is willing to purctase the plaintiff’s right
at the price so specified or at the price to be fixed by the Court.

-

(2) 1If any dispute arises regarding the correctness of, the des-
cription of the kudiyiturpu given in any such cffer, the Ceurt way call
upon the parties to furrish within such time as it may fix plans of the
kudiyiruppu.
: Form L
(See Rule 3,)

IN THE COURT OF THE 3‘

APPLICATION No. OF 19
Between
A. B. : Applicant
; and
C. D and other . Respondents.

»Api)lication of A.B. under section 11 of the Malabar Tenancy Act. 1929.

The abovenamed applicant states as follows i—

: cultivating verumpattamdar of the holding described
1. A.B., the applicant, is the, * |t HoaRE 1, the first respondent, -5

in paragraph . under C, D, the first respondent ¥4
& cultivating verumpattamdar of the holding described in paragraph and resides

~at
o The address of ‘the applicant for service of all notices and processes .
15 :
201 €. the ﬁrst respondent, resides at o
E.F., the second respondent, is the janmi of the sa:d holdmg and
resides at {
G. H. the thlrd respondent is the kanamdar of the said holdmg
under the said E. F. the janmi, and resides at v&
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ix. :
3. The holding comprises the following lands, namely :—

[Here set out the survey and subdivision numbers, extent, des-
cription and boundaries of all the lands included in the holding in respect
of which the application is made, the assessments payable to the Govern-
meat in “respect thereof, and the amsam, desam and taluk in which the
lands are situated. Pacticulars should be given separately of (¢) wet lands,
(b} garden lands and (c) dry lands ]

4. (a) Of the wet lands comprised in the holding, the following items

o 5 applicant's
were converted from dry lands into wet by the (st respondenvs ~ labour. i—

(b) The years in which the first wat crop was raised, the annual
gross paddy produce, taz exnznse of reaning it and the quantity of seed
customarily deemad to bz required for an agricultural yzir in the case of
each of the said items are as follows —

(c) The annual fair rent payable in respzct of each of the items
of wet land included in this paragraph is as follows i—

[Cases falhng under claus: (@) of section 5 of thz &«-t should be
mentionad together]. J

5. (@) Of the other wat lands comprised in the holding (thatis to
say, of lanls not coavectz1 feon Iey ints wit by the tenaat’s labour),
are razistarel in the registers of th: Govaramezat as single crop lands and
" as double crop lands.

(b) The annual gross ‘paddy produze and ths sxp3nss of reaping
it in thz casz of ewch of ths items of sinzle crop lands for each of the
three years immzdiately previous to the date of this application are

In the years no crop at all was raised on items
and in the yeats only dry crop was raised on item
The produce giver abav: for the said 'years in respzct of the
said items is the estimated produce of a single paddy crOp as required by
proviso (i) to section 6 of the Act.
The quantity of seed customarily deemed to be required for each
of the said items is :

(c) The annual gross paddy produce and the expense’ of reaping
it in the case of each of ths items of double crop lands for each of the
said three years are as mentioned below i—

Account has bzen tak:nas though two paddy crops have been
harvestel, irrespective of the number aud the kind of the crops raised and
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of the fact that no ‘crop whatever ‘was raised in par ticular years—vide
proviso (ii) of section 6.

(Here g:ve details of all cases of departure from the' nmma] rule of
t\\.o paddy Crops evety year)

The quant:ly of seed customarily deemed to be required for each
of the said items is

: (@] The annual fair rent payable in respect of each of the items
of wetland (single and double crop) included in this patagraph is as
follows'i~—

6. Inthe case of the garden lands included in the holding—

. fiirst respondent . 5
(a) (i) the ~ T appliesnt —— 18 bound to pay compensation under the
Improvements Act in case of eviction for coconut trees ;

(ii) of these trees, trees have been let for tapping.
The gross produce of nuts of trees ofa sumlar description and with similar
advantagés in the neighbourhood for each of the three years_immediately
previous to the date of this application is estimated to be Conse-
quently, the gross produce of nuts of the trzes let for tapping for each of
the said three years is deemed to be under the pi’oviso to sub-
section (2) Qf section 7 of the Act; i
e (iii) the éfosé produze of nuts of the other coconut trees speci-
fied in sub-cla.use (i) for each of the said three yéars is ; and

(iv) the total gross produce of nuts of all “the coconut frees
spzcified in sua-ula.u;e (i) for the said three years is consequently
anl the annual fair rent payable in respect of them is

(®) (i) the ﬂ‘“;;f%’é—;‘—:ﬂl—'- is not bound-to pay compensation under
the Improvements Act in case of eviction for coconut trees ;

(i) of these trees, trees fhave been et for tapping.
The gross produce of nuts of trees of a similar deseription and with similar

advantagcs in the neighbourhood for thesthree years immediately previous ;

to the date of this application is estimated to be . Consequently,
the gross produce of nuts of the trees let for tapping -for the said three
years is deemed to be > under the proviso to sub-

section (2) of section 7 of the-Act ;.

- (iii) the gross produce of nuts of the other coconuf trees speci=
fied in sub-clause (i) for the said three years is iand -

4
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(iv) the "total ‘gross produce of nuts of all the coconut trees
specified in sub-clause (i) for 'the said three years is consequently
and the annual fair rent payable'in respect of them is

first v dent - y P
lc) the %%L is bound to pay competsation under the

Improvements Act in case of eviction for areca trees
and the gross produce of nuts of the said trees for each of the three years
immediately previous to the date of this application is

The annual fair rent ‘payable in respect of these areca tress is :

,
first respondent
(d) the applicant

is not bound to pay compensation under the

Improvements Act in case of eviction for areca trees and the

gross produce of nuts of the said trees for each of the three years immedi-
ately previous to the date of this application is

~ The annual fair rent payable in respect of these areca trees is 3

(e) the gross produce of pepper vines in respect of which the

first res dent . - : : &
—W is bound to pay compensation under the Improvements Act in

applicant :
case of eviction for each of the three ycars immediately previous to the
date of this applicaticn is ¢

The annual fair rent payable in respect of these vines is

(f) the gross produce of pepper vines in respect of which the
first respondent

is not bound to pay “compensation under the Improvements

applicant
Act in case of eviction for each three years immediately previous to the
date of this application is i _
The annual fair rent payable in re-pect of these vines is .

" The annual fair rent (three times'the assessment per annum)
payable in respect of each of the iteéms of dry lanis 1nc1uded in the hold~

md lS ’ 3 ‘
8. The following item$ of land™are situated within the limits of the

‘municipality of

The rents paid (agread to be paid) in respect of (give detalls),
being simila~ lands of the same extent in the neighbourncod are - :

Items have not been built ‘or planted upon and nd crop has
been grown on them. The annual fair rent payable in resy ect of each of
these items of land is s A :

Items have been built o planted upon and crops have been
growt on items . In respect of each of these items, the fair

R i

rent as calculated in paracraphs 4to7is T Which o noh exsend

the fair rent as calculated in this paragtaph Consequently, the annual
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fair rent payable in respect of these items of land is the higher of the two
amounts of fair rent mentioned above, namely :— :
9. The aggregate amount of annual fair rent payable in respect of
all the lands included in the holding is therefore 3
10. The applicant therefore prays that the Court may be pleased by
order to fix— :

(@) the extent of the holding,

(b) the annual fair rent that is payable in respect thereof,

(c) the instalments, if any, in which the fair rert shall be payable,
and s
5 (@) the date (or dates) on which the said rent (or instalinents) shall
be payable. ;

I declare that what is stated in paragraphs 1s true to my
knowledge and what is stated in paragraphs is stated on informatior
and belief and I believe the same to be tiue. ; i

(Signed) A.B."
FORM I1.
(See Rule 4,)
IN THE COURT OF THE

APPLICATION No. OF 519 i

Between
A. B. e R v Applicant
“and :
(B EX e ... Respondent.

Applicantion of A. B. under sub-section “2) of section 13 of the Malabar
Teaancy Act, 1929.
The abovenamed applicant states as follows :—
1. The respondent is the cultivating verumpattamdar of the holding
described in paragraph and the applicant A. B, is his immediate land-
. lord and resides at .

The address cf the applicant for service of all nolices and processes
s :
2. C. D. the respondent, resides at
3. The holding comprises the following lands, namely :—
[Here set out the Survey aad Subdivision nurubers, extent, description
and boundaries of all the lands included in the holding in respect of which

the application is mads, the rosessments payable to the Government in
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raspect thereof and the amsam, desam and taluk in which the lands are
situated. Particulars should be given separately of (¢) wet lands, (b) gardzn
lands and (c) dry lands.]
4. The annual fair rent payable in respect of the lands included in
the holding is .
5. The applicant called upon the respondent on by notice in
writing at the latter’s option—
(a) to pay ome year’s fair rent of the holding in advance, or
(®) to furnish"éecurity for the said fair rent, or
(c) to pay a portion of the said fair rent in advance and furaish
security for the balance,

or

5. (a) The respondent has on paid as advance and

on has furnished security for . In respect of

the balance® of one year’s fair rent, viz., ; he has neither paid’
in advance nor furnished securitye :

(b) The applicant called upon ths respondent on by notice

in writing at the latter’s option—
(i) to pay the said balance of one year’s fair rent of the holding in
advance, or
(i) to furnish security for the said balance of fair rent, or
(i) to pay a portion of the said balance of fair rent in advance and
furnish security for the remainder.
6. (Here state in what respect ths notice has not been complied
with.) g '
7. The period of six months for compliance with the notice referred
to in paragraph 5 expired on =
8. The applicant prays that the Court may be pleased to order the:
respondent at the option of the respondent—

one year's fair rent A :
(a) to pay the balance of one year's fair rent’ viz., in advance,

Br

fair rent
“balance !
fair rent
ba]unce

{b) to furnish security for the said or

(c) to pay a portion of tha said

-in advance and furnish
security for the remainder. ;

I declare that what is stated in paragraphs is true to my know-
ledge and what is stated in paragraphs is stated on information and
belief and I belive the same to be true.

' (Sd.) A. B.
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FORM. III-A.
(See Rule 5.)
IN THE COURT OF THE
APPLICATION No. OF 19 .

Between
Ao Bt oo e Applicant
and
C: Dy aus ... Respondent.
(Here enter the cause tltle of the suit, 1f any, in which the application
is made.)

Application of A. B. under sub-section (1) of section 22 [read with
sub-section (b) of section 23] of the Malabar Tenancy Act, 1929.
The abovenamed applicant states as. follows i—
1. . A.B., the apphcant is a customary verumpattamdar under the
respondent in respect of the holding i in paravraph and resides

at iR
The address of the applicant for service of all notices and prozesses

is .
Ze G Dthe respondent, resides at 5
3. The holding comprises the followmﬂ lands, namely :—

[Here set out survey and subdivision numbers, extent, description
and boundanes of all the lands included in the holdmv in respect of which
the application is made, the annual Gov ernment revenue nayable in
respect thereof and the amsam, desam and taluk in which the lands are
situated. Particulars should be given seps.ra.tely of (a) wet lands, (b)
garden lands and (¢) dry lands.]

~}J:fevtcnlii verumpa.tmm expired
4 The current verumpattam will expire

on 19 ,a!sd it.:s_matexia}_
terms dre as follows i—

5. The annual fair rent p&yable in respect of the lands mcluded in
the holding is C

(State how the figure is arrived at.)

6. The applicant was paying under the expiring verumpattam  as
the annual rent.

7. The amount of annual Government revenue which i is payable by
the applicant in respect of the lands included in holding is : .

8. The renewal fee payable is - (state how the figure is fixed).

9, The first instalment of (here enter two-thirds of the renewal

fee) Lirte payable in and the' balance -;ﬁ‘%;
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pagable as a second instalment in in accordance with the
provisions of clause (a) of section 19 of the. Act. ' b

10. The applicant filed an application under sub-section (1" of section
22 of the Act in respect of the holding (Application No. on the file of
the Court of " ) and that application was dismissed
under section 23 (a) of the Act.

11. The applicant made a valid tender: of the renewal fee payable
under section 19 of the Act on and such tender was refused by
the landlord.

12. The applicant prays that the Court may be pleased—

(i) to determine the renewal fee, the-amount of each instalment
thereof under section 19 of the Act and the date on or before which each
instalment was, or will become, due ;

(ii) to order a deposit of the instalment ot instalments « of the rene-

wal fee due an or before the date of such order (with interest at ‘twelve

' ihe date on which each instalment beeame due -y |
BER cent Del arii from the daﬁe of the comme,uqe;nenb of this Acn ) and

(iii) on such deposit being made to

(@) exscute a renewal deed containing such terms as the Court

determines to be the terms of the expiring transactnon and asare in
accordance with law, and :
' (b) pass an order directing the apphcant to pay the landlord
a “further instalment (or instalments) of the renewal fee (here enter the:
amount of instalment) in accordance with section 19 of the Act with in-
terest at six per cent per annum on such instalment (or instalments) from
the due date to the date of payment,

I declare that what is stated in paragraphs is true;to my
knowledge and what is stated in paragraphs , is stated on
information and belief and I believe the same to be true.

7 (Slgned) A. B,
FORM III-B.
(See Rule 5

IN THE COURT OF THE

APPLICATION No. - OFs 40 51w
Between _ ' : .
Ar Bot siihgb a0, do sasiabud Bupe - mheidhbplicdi
and =

Cl .Dl (XL o-u 00 CEL aen (X1 et _Re,séénd‘,’#f |

S ——
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(Here enter the cause title of the suit, if ang, in which the application
s made )

Application of A, B. under sub-section (1) of sect 'on 22 [read with
sub-section (b) of section 23] of the Malabar Tenancy Act. 1929,

The abovenamed applicant states ag follows ;—

1. “A. B.; the zipplicant, is a kanamdar under the respondent in
respect of the holding described in paragraph and resides at
The address of the applicant for service of all notices and
processes is
2. C. D,, the respondemt, resides at
3. The holding comprises the following lands, namely :—-

[Here set out the survey and - subdivision numbers, extent, des«
cription and boundaries of all the lands included in the holding in respect
of which the application is made, the annual Government revenue payable
in respect thereof and the amsam, desam and taluk in which the lands are
situated, Particulars should be given separately of (a) wet lands, ()
garden lands and (c) dry lands.]

previons q, __ Xpired 5
4. The S AU, o i Oh 19 and its

material terms are as follows :—

5. +“The annual fair rent payable in respect of the lands included
in the holding is

- (State how the figure is fixed.)

6. The amount of annual Government revenus which under the
kanam deed is payable by the applicant in respect of the lands included
in the holding is

7. The kanartham is and the annual interest payable
thereon is calculated at the rate of specified in the kanam
deed [at the rate of in accordance with the provisions of section
17 (b) of the Act.]

8. The applicant has been paying as michavaram under the

previous
currens  Xanam above referred to

9. The renewal fee payable is (state how the figure is fixed).
10.  The first instalnrent of (here enter two-thirds of the renewal

fee —T* payable in and the balance of s Payable asa second
i nstalment in in accordance with the provisions of clause

(@) of section 19 of the Act.

'

J
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- 11. The applicant filed an application under sub-section (1) cf
secticn 27 of the Act in respect of the holding (Application Nos - AESON
‘he file of the Court of ) and that application was dismissed on
under sub-section (a) of section 23 of the Act. :

12. The applicant made a valid tender of the renewal fee payable
under section 19 of the Act on and such tender was refused
by the landlord.

13 The applicant prays that the Court may be pleased—

(i) to determine the renewal fee, the amount of each instalment
thereof under section 19 of the Act and the date on or before which each
instalment was, or will become, due;

(i7) to order a deposit of the instalment or instalmets of ths rene-

wal fee due on or before the date f such order (with interest at twelve

the date on which each innln]ment__bgcqrﬂc‘ due) : and
the date of the commencement of the Act ~ 7/’

(iii) oh such deposit being made to—

(a) execute a renewal deed containing such terms as the Court
determines to be the terms of the expiring transaction and as are in
accordance with law, aad

per cent per annum from
.

(b) pass an order directing the applicant to pay the landlord a
further instalment (or instalments) of the renewal fee (here enter the
amount of instalment) in accordance with section 19 of the Act with
interest at six per cent per annum on such instalment (or instalments)
from the due date to the date of payment.

I declare that what is stated in paragraphs is true to my
knowledge and what is stated in paragraphs is stated on in-
formation and belief and I believe the same to be true.

(Signed) = A. B.
FFORM I1I-C.

(See Rule 5)

IN THE COURT,OF THE

APPLICATION No. OF*19-; .
Belween :
P e T $o v Applicant -
and
CoDiag, e 5 LR I o Respondent,

* (Here enter the cause title Jf the suit, if any, in which the application
‘s made.)
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Application of A. B. under sub-section. (1) of section 22 [read with
sub-section (c) of section 23] of the Malabar Tenancy Act, 1929. .
The abovenamed applicant states as follows : —

1. A. B., the applicant, i$ a kuzhikanamdat under t‘ﬁe respondent
in respect of the holding described in paragraph and resides at .

The address of the applicant for service of all notices and processes
is 3 ? ‘

2. C. D., the respondent, resides at
'3, The holding comprises the following lands, namely —

[Here set out the survey and subdivision numbers, extent, descrip=
tion and boundaries of all the lands incladed in the holding in respect of
which the application is made, the assessments payable to the Government
in respect thereof and the amsam, desam and taluk in which the lands are
situated. Particulars should be given separately ot (@) ~wet lands,g (b)
- garden lands and (c) dry lands.]

4. the % kuzhikanam —\\T"J%;ic on 19 and its material
terms are as follows i—
5. The renewal fee payable is : F
(State how the figure is fixeds)
6. The first instalment of (here specify one-third of the
renewal fee) is payable in and the balance in five equal consecutive
annual instalments of each in the years in accor-

dance with the provisiohs of clause (b) of section 19 of the Acte '

7. The applicant filed an application under sub-section (1) of
section 22 of the Act in respect of the holding (Application No: on
the file of the Court of )and that application was dismissed on

under sub-section (@) of section 23 of the Act.

8. The applicant made a valid tender of the renewal fee payable
under section 19 of the Act on and such tender was refused
by the landlords

9 The annual fair rent payable in ‘tespect of the ‘lands included in
the holding is S

(State how the ﬁgﬁfe is fixed,)
10. . The applicant prays that the Court may be pleased—

(i) to determine the renewal fee, the amount of each instalment
thereof undet section 19 of the act and the date on or before which cach
instalment was, ot will become, due; &
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(ii) to order a deposit of the instalment or instalments of the rene-
wal fee due on or before the date of such order (with interest at twelve

the date on which each instalment became due
A X
per cent per annum from the date of the commencement of the Act ) %

(iiiy on such: deposit being made to
(@) execute a renewal deed containing such terms as the Court
determines to be the terms of the expiring transaction and as are in
accordance with law, and
(b) pass an order directing the al_:plicant to pay the landlord a
further instalment (or instalments) of the renewal fee (here
enter the amount of instalment) in accordance with section 19 of the Act
with interest at six per cent per annum on such instalment (or instalments)
from the due date to the date of payment; and
(iv) by order to fix the annual fair rent that is payable in respect of
the holding.
. I dec.lare that what is stated in paragraphs is true to my
knowledge and what is stated in paragraphs is stated on in-
formation and belief and I believe the same to be true. ]
(Signed) 4. B.
FORM III-D.
(See Rule 5,)
IN THE COURT OF THE

APPLICATION No. OF =195

Between :
As- B ... Applicant
and :
Gus )iiaanas Respo'ndent. :

(Here enter the cause title of the suit, if any, in which the application
is made.) ,
Application of A. B. under sub-section (1) of section 22 [read with
sub-section (b) of section 23] of the Malabar Tenancy Act, 1929.
The abovenamed applicant states as follows i—

1. A. B., the applicant, is an intermediary in kuzhikanam under
the respondent in respect of the holding describad in paragraph and
resides at .

The address of the applicant for service of all notices and processes
is e .
2. C. D, the .respondent, resides at &

D
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3. . The holding comprises the following lands, namely :—

[Here set out the survey and subdivision numbers, extent, deséription
and boundaries of all the lands included in the holding i respect of which
the application is made, the assessments payable to the Government in
respect thereof and the amsam, desam and taluk in which the lands are
situated. Particulars should be given separately of (a) wet lands, (b) garden
lands and (c) dry lands ]

4, The 2eVoWs  lqzhik#nam -S<pired 19 and

current will expire
its material terms are as follows :(—
: 5. The renewal fee payable is
* (State how the figure is fixed.)

6. The first instalment of (here enter two-thirds of the rene-
wal fee) —aris payable in and the balance of 1 payable
as a second instalment in in accordance with the provisions

of clause (a) of section 19 of the Malabar Tenancy Act, 1929.

7. The ‘applicant filed an application under sub-section (1) of
section 22 of the Act in respect of the holding (Application No.

on the file of the Court of ) and that application was
dismissed on " under sub-section (a) of section 23.

8. The applicant made a valid tender of the renewal fee payable
under section 19 of the Act on ~ and such tender was refused by the
landlord. : :

9. The applicant prays that the Court may be pleased—

(1) to determine the renewal fee, the amount of each instalment
thereof under section 19 and ‘the date on or before whichi each instalment
was, or will \bec'ome, due ; :

(ii) to order a deposit of the instalment or instalmets of the
renewal fee due on or before the date ¢f such order (with interest at

_ the date on which each instalment beeame due ) .
twelve pet cen_f pcr_ e g from the-date of the commeneement of this Aet ) ; and

(iii) on such deposit being made to
- (a) execute a renewal deed containing such terms as the Court
determines to be: the terms of the expiring transaction and as are in
accordance with law, amd ~
(b) pass an order directing the applicant to pay the landlord a
further instalment (or instalments) of the renewal fee (here enter the
amount of instalment) in accordance with ssction 19 of the Act with -
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interest at six pet cent per annum on such instalment (or instalments)

from the due date to the date of payment.

I declare that what is stated in paragraphs is true to my
knowledge and what is stated in paragraphs is stated on in-
formation and belief and I believe the same to be true.

(Signed) A. B.

FORM 1V.
(See Rule 6)
IN THE COURT OF THE
APPLICATION NoO. OF 19
Between
A L et ..« Applicant
and
C. D. i Res;bondent

Applzcantzon of A B. under sub-sectzon ’1) of section 30 of the Malabar
A Teuancy Act, 1929.
The abovenamed applicant states as follows i—

J s : cultivating vernmpattamdar of the holding deseribed
LA B" the apphcant, is the immediate landlord of C, D. the respondent, a culti-
in pmmgmph under G, D,, the respondent

vating vermmpattamaar of. the holﬂﬁlg_dc@ vibed in paragraph 4 and reSldeS a‘t

The address of the applicant for service of all notices and processes

is ; .
2. C. D., the respondent resides at :
3. The holding comprises the following lands, namely :—

[Here set out the survey and subdivision numbers, extent, descrip-
tion and boundaries of all the lands incladed in the holding in respect of
which the application is made, the assessments payable to the Government
in respect thereof and the amsam, desam and taluk in which the lands ate
situated. Particulars should be given separately of (a) wet lands, (®)
garden la.nds and (c) dry lands.]

4. (cz) Of the wet lands compnsed in the holding, the followmg

items were converted from dry lands i _nwplicant’s -
y into wet by the e labour :

(b) The years in which the first wet crop was raised, the'annual
gross paddy produce, the expense of reaping itand the quantity of seed

- customarily deemed to be required for an' agricultural year in the case of

each of the said itams are as follows —
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(c) The annual fair rent payable in respect of each of the items
of wet land included in this paragrapb is as follows :—
~ [Cases falling under clause (a) of section 5 of the Act should be
mentioned together.!
5. (a) Of the other wet lands comprised in the holding (that is to
say, of lands not converted from dry into wet by the tenant’s labour),

are registered in the registers of the Government as single crop
lands and as double-crop lands.

(b) The annual gross paddy produce and ihe expense of reaping
it in the case of each of the items of single crop lands for each of the
three years immediately previous to the date of this application are

In the years no crop at all was raised on items and only
a dry crop was raised on items -« The produce given above for the
said years in respect of the said items is the estimated procuce of a single-
paddy crop as required by proviso (i) to section 6 of the Act. .

The quantity of seed customarily deemed to be required for each of
the said items is

(c) The annual gross paddy produce and the expense of reaping -

it in the case of each of the items of double crop lands for each of the said
three years are as mentioned below. Account has been taken as though
two paddy crops have been harvested, irrespective of the number and the
kind of the crops raised and of the fact that no crop whatever was raised
in particular years. -

(Here give details of all cases of departure from the normal rule of
two paddy crops every year.)

The quantity of seed customarily deemed to be required for each of
the said items is

4 (d) The annual fair rent payable in respect of each of the items
of wet land (single and double crop) included in this paragraph 18- 7as
follows :—

6. In the case of garden lands included in the holding—

2 respondent : 2 -
(@) (i) the S 1S bound to pay compensation under the im

provements Act in case of eviction for coconut trees ;

(ii) of these trees, " trees have been let for tapping.
The gross produce of nuts of trees of a similar description and with similar
advantages in the neighbourhood for each of the three years immediately
previous to the date of this applicatlon is estimated to be . Conse-
quently, the gross produce of nuts of the trees let for tapping for each of

S5

SRy T
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the said three years is deemed to be under the proviso to sub-

cection (2) of section 7 of the Act ;

(iii) the gross produce of nuts of the other coconut trees speci-
fied in sub-clause (i) for each of the said three years is ; and

(iv) the total gross produce of nuts of all the coconut trees

specified in sub-clause (i) for the said three years is consequently
and the annual fair rent payable in respect of them is ;

(0) (i) the eondent 4 not bound to pay compensation under the

applicant
Improvements Act in case of eviction for coconut trees;
(ii) of these trees, trees have been let for topping. The

gross produce of nuts of trees of a‘similar description and with ‘similar
advantages in the neighbourhcod for the three years immediately previous
to the date of this application is estimated to be . Consequently, the
gross produce of nuts of the trees let for tapping for the said years is
deemed to be under the proviso to sub-section (2} of section 7 of
the Act; . : :
(iii) the gross produce of nuts of the other coconut trees speci-
fied in sub-clause (i) for the said three years is ; and

’ ! (iv) the total gross produce of nuts of all the coconut trees
specified in sub-cl‘ause (i) for the said three years is consequentl
and the annual fair rent payable in respect of them is ;

respondent « .
(c) the “applicans 1S Dound to pay compensation under the Improve-

ments Act in case of eviction for ‘ areca trees and the gross

produce of nuts of the said trees for each of the three years immediately
previous to the date of this application is 3

The annual fair rent payable in respect of these areca trees is -

respondent . i :
(@) the “ppiicant s not bound to pay compensation under the Im-

provements Act in case of eviction for areca trees and the gross

produce of nuts of the said trees for each - of the three years immediately
previous to the date of this application is 3

The annual fair rent payable in respect of these areca trees is H

(e) the gross produce of pepper vines in respect of which the

%is bound to pay compensation under the Improvements Act in

case of eviction for each of the three years immediately previous to the
date of this application is : ) ‘

The annual fair rent payable in respect of these vines is ; and

(f) the gross produce of p:pper vines in respect of which the

respondent
applieant

case of eviction for eagh of the three years immedi_a_tely previous to the
date of this application is ' ‘

is not bound to pay compznsation under the Improvements Act in
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The annual fair rent payable in respect of these vines is.

’ 7. The annual fair rent (three times the assessment per annum)
payable in respect of each of the items of dry lands included in the hold-
ing is

8i The following items of land are situated within the limits of the

municipality of — .

The rents paid (agreed to be paid) in respect of (give details)
being similar lands of the same extent in the neighbourhood are

Ttems have not been built or planted upon and no crop has
been grown on them. The annual fair rent payable in respect of each of
these items of land is - .

 Jtems have been built o> planted upon. =Crops have been

grown on items . In respect of each of these items, the fair

; _ : S
rent as calculated in paragraphs 4 to 7 is whichiger o

the fair rent as calculated in this paragraph. Consequently, the annual

fair rent payable in respect of these items of land is the higher of the two- -

amounts of fair rent mentioned above, na.mely —

s Qe Fhe aggregate amount of annual fair rent payable in rnspect of
all the lands included in the holding is therefore

10. - On the Court last ﬁxed the fair rent for the
said holding at payable as follows :—
(Here give details)

and more than twenty years have elapsed since.
Or

On the 19 the Court last ‘onfirmed the fair rent ex'ist-

revised

ing on the said date in repect of the said holding %—%gﬁ‘ it at

payable as follows :—
(Here give detalls)

apd more than twenty years have elapsed since.

11.  The applicant therefore prays that the Court may be pleased by
order to fix—
(@) the annual falr rent tha.t is pa.yable in respect of the holding :
_ (b) the instalments, if any, in which the fair rent shall be payable ;
and

(c) the date (or dates) on which the said zént (or instalments) shall

be payable.

. . Ideclare that What is stated in paragraphs Is true to my
knowledge and what is stated in paragraphs ‘is stated on
informatfor™and belief and I believe the same to be true.

(Signed) A.B.
RAMA Rao—9-1-31.
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