WIVN NVANTAQD 1OV




[

109500

)
fem——
—_—
—
—
—_—
==ezzea
s
——




Madras University lera.ry

Ca]lNumber zzusg, Aoty
Accessxon Number /e Y Soo

L «Availabl’e for loan from . 2

Thls book should be retumed on or before
the date ]ast marked below. »







N

MALEABAR TENANCY ACT

£ WITH .

A CRITICAL & ﬁN&LYTICAIf é@MMENTARY.

o

dEFT

by

T. GOVINDAN NAIR, B. A- & 1. L.
- VAKIL, CHOWGHAT :

« Author of “Malabar Land Tenure” &c,




 THE MANGALODAYAM




1. Preface.
2. Introduction. ‘
3. Contents of Malabar Tenancy Act.
& oo f’"'k'ida,la.b;r Tenancy Act.
5. Appendix A—Statement of Objects and Reasons.

6. Appendix B—Forms and Rules.

7. Index.

o

e

r




. Gy

g




L il e o ‘yv"". >

R e

PEBFACR. . 0t an

B

As the Malabar Tenancy Act is a new statutory law,
no words are necessary by way of explanation for the appear-
ance of this book. Besides stating and explaining the tenancy
law, I have endeavoured in the short compiés of this book, to
show what, in my humble opinion, that law ought to be.
Some may say that the latter work is beyond the scope of an
ordinary commentary and that in pursuing it, I have unneces-
sarily increased the bulk of the book without adding to its uti-
lity. My only explanation is that my aim is to produce a
work which will be something more than a mere practitioner’s
hand-book. The provisions of law contained in the Act are
s0 entirely new that it is impossible to write a useful com-

-mentary without offering ‘some cons‘ructive criticism of the

many complex principles embodied or dealt with in it. I have
given a short history of the Tenancy question in order to help
the student and the practitioner in the constraction of the
Act.

5th February 1931, "1I'. Govindan Nair,
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INTRODUCTION.

The law of landlord and tenant as understood now is
of comparatively recent origin, As a part of the general law
of property, it has passed through the same stages of develop-
ment as the substantive law of property itself. Property in
land is a legal conception of slow growth, In primitive
societies rights to landed property depend upon certain con-
ventional arrangements rather than on definite laws and
formal documents. Ownership of land is seldom vested in
individuals, land being a partnership coacern in which one
member pr body of membars generally called the sleeping
partner claims certain payments from the cualtivator who may
be called the working partner. The member entitled to
these payments is sometimes the State, but if the State has
conferred the right of collecting these payments upon another,
the latter acquires a right which may become in course of
time & right of ownership, “more or less definite, more or less
absolute.” The partnership will consist of three members if
the conferee of these powers is under an obligation as is
usually the case to make certain payments to the ruler of the
State. In such as a case, two of the partners will be sleeping
partners. If the sleeping partner who is generally called the
proprietor or landlord is restrained by the convention from
arbitrarily evicting the cultivator, the partnership is a free
partnership of members having almost equal rights and he
can hardly be called a ‘landlord’ nor is the word ‘rent’ really
applicable to the paymeunt due from the cultivator as that
suggests the use of another’s land which is hardly the case in
the case of such a partnership. It is only a payment which
uader the constitution of the partnership he is liable to make
from the gross proceeds of the partnership property. *

Marshall “Political Economy”.
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Property in land.ds also acquired. by conquest. Here
land is forcibly taken by the occupier and’ appropriated by the
conqueror. The cultivator is not always ousted. The con-
qieror who becowmes the ‘lord’ the soil or landlord leaves the
siibjected people in actual possession of the land. The same'is
the case when owing to unsettled conditions the weak has'to
seek the protection of a neighbour who is powerful -enough to
render him assistance in eritical times, ~In:.such cases, the
cultivator becomes a ‘tenant’ who agrees to certain: terms
imposed by the congqueror. -

In not a few cases, religioas considerations prompted
people to make free gifts of lands, Here the donor v'oﬂ]uxita_,ri‘ly_
chooses to hold his lands under the danee who 18 supposed to .
h_‘a.ve peculiar powers of protecting his person or propetty or
saving his soul. |

In all such cases there is at first no right of evietion
implied nor is the idea of partnership necessarity excluded.
The change is due to time and cireumstances which have
moulded the development of the law of landlord and ‘tenant.
The law rega'ating this relationship is not a law of free growth
Sir Frederic Pollock shows how contract which, in so far as it
was express, was drawn up by landlords so as to ‘suit their
otwn purposes came o be strictly interpreted by Judges and
how customs which primarily governed these . relations could
not be proved to the satisfaction of J adges who called for
stirict proof of them. = Similarily, executive action and legisla-
tive interference proved aft first detrimental to the interests of
the tenants. - : : " T

The result of alt this was that the important rights
given to the tenant by contract and custom-and even by. law
were gradually lost as a result of the changing times which
gave rise to the rights of the rent-receiver.
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Tndian Tenancy law was no exception to this, not
eseaping from any of the eyils mentioned above. There was
an additional complication here arising out of the foreign
domination to which the country was subjected from time to
time during the course of her long and chequered history.
From this originated the novel and pernicious  theory ‘that
the ownership of the soil in Indian lay in the sovereign power-
a theory that is not supported by any principle of the law of
any civilized country; ancient or modern, and which is there-
fore rightly diseredited now. . What was formerly ¥y an impost

.lerwed by the State for administrative purposes or a share of

the produce of land due to itsruler as the. protector of the
countrysand its people became now a fixed demand, more or
less arbitary, exacted by the conqueror or his representatives
and aséi;gnees not necessarliy or solely for any such protection
rendered or required and what was in most cases a simple
partnership became an undivided ownership ' more or. less

‘absolute, but the cultivators were not under normal conditions
"depuved of hhelr customary rights.,

Bt ‘when the Bast India company assumed responsi-

‘blity as the ruling power, the question of regulating the pay-

ments due to the State came up prominently for consideration
and when by the Permanent settlement, proprietory rlghts
were conferred upon a large number of middlemen who thus
became landholders, power was reserved to make provision
for the protection of the rights of ryots and other cultlvators

These rights of the cultivators came to the threatened
both by the slow operation of changing times, and by the
strlct judical interpretation of doubtful points a.nd the 1mper-
fect recocmtlon of ill-defined customary rights (as the ]udges
conceived.) Sir courtency Ilber thus speaks of the difficulties
of the situation:—*The modern theory of competltxve rents’is

' jostliny the old practloe of customary rates; the new fashion”
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of terminable leases is threatening to displace ancient occu-
pancy rights.” It was in acuorda.nce with the policy declared
in fulfilment of the pledge qolemﬂnly given at the time of the
Permanent settlement that the Government afforded protec-
tion to the Bengal tenants by the series of legislative
measures that began with the Bengal Tenancy Act of 1359
and culminated in the Act of 1885 and to the Madras tenants
by the Estates Liand Act of 1908,

But the bulk of the agricultural lands lie not in per-
manently settled distriets but in what are called temporarily
settled tracts of which there are two main subdivisions, viz,
(1) the zamendari tract where the state gels the revenue
from the landlord whether he caltivates the land Eimself or
through tenants who pay him rent and (2) ryotvari area
where the cultivator pays directly to the State. ‘Here also
the tenancy problem was not less acute, tenant right being
threatened in the same way, and the Government had to
interfere by timoely legislation for the protection of the rights
of subordinate landholders and cultivators. In Punjab,
Tenancy Acts have been passed from time to time for regulat-
ing the relations of landlord and tenant and although “the
rule that 12 years’ continuous cultivation gives a tenant a
right of occupancy has never bsen introduced into the Panjab’’
~ and the tenants at will may therefore be ejected at the will of
the landlord, it has been found that the Acts have on the
whole worked well, and the tenants are in a prosperous condi-
tion. Similar laws have been passed in Madras, the Central
Provinces and the United Provinces by which tenants with
rights of occupancy have been protected from arbitrary eject-
"'ment or enhancemenb of rent and their vosition is a secure
one.

These Acts apply to Zemindari districts but judical
decisions have recognised that tenants occupying lands in
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ryotwari tracts can under certain circumstances acquire per-
manent rights of occupancy, though not by express statatory
provision of law. .

While the Government was interfering in several pro-
vinces to protect the tenants from the arbitrary exactions
of landlords, Malabar with its peculiar land tenure and agrarian
customs did not altogether escape the attention of the
authorities. ﬁe history of tenancy question in Malabar
may be said to begin from the year 1852 when Mr, Justice
Strange was deputed by the Madras Government to inquire
into the causes of the Moplah outrages which had become
common then and propose remedies for their preventioh.
M. Strange submitted his report in which he expressed the
opinion that although there were a few cases of hardship to
individual tenants, the general character of the dealings of
Hindu landlords was equitable and forbearing. He however
recommanded the adoption of the twelve years' term as a
compromise between the Kanom tenant’s alleged perma.nenb
right of occupancy and the absolute proprietary right claimed
on behalf by the Janmi. This was formally recognised and
authoritatively affirmed by the sudder Couct in their proceed-
ings dated the 13th Febuary 1854 Mr. Strange did not go
into the tenancy question fully but-directed his efforts towards
the repression of fanaticism and recommended the Moplah

outrages Act which was accordingly passed .in 1854 asa

-

temporary measure.

The policy of repression adopted on Mr. Strange’s
proposals failed in its essential object and the hot embers of
fanaticism fanned by agrarian discontent continued ro.
Several outrages took place between 1853 and 1880. the
la.tte.tyem @g}bMadms Government received an anoaymous
petition, setting forth the grievances of the agriculturists
particularly in regard to their hoidings and stating that the

Ly
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people and - particularly the Moplahs were determined to
create a disturbance the magn‘ﬁude of -which could not be
forseen and that they were only waiting for the answer of the
Gévernment ‘to ‘their representations.  The memorial con-

‘cluded with'a definite prayer for the appointment ‘of a  Com-

mittee to'inquire into the whole tenancy question:

“ ‘This petition was referred by the Madras Government
to Mr. Wigram; the District Judge of South Malabar ‘and to
Mr. ‘Liogan, the ‘Collector, for ‘confidential report and both
offieers agreed that agrarian discoutent was the cause of the
outrages and that the’ special Commissioner Mr. Strange had

‘attached too little importance to' ‘agrarian’ discontent ‘in  his

feport. Both offiders were also agreed 'that although ‘no

jgenera,l rising was imminent, agrarian dlscontenb might ‘end

in mdlvxdua] acts of fanaticism.

“On the receipt of the reports of these and other oﬂicers
the Government appombed Mr. Liogan as special Commlssmner
to 1nqu1re into and report on the ‘general question of land
tenure a.nd tenant right and the alleged insufficiency of
compensa,blon awarded for improvements made by tenants.
He Was furt.her asked to submit proposals for the redress of
a.ny gneva.nces which were, in hlS opinion, well founded a.nd
ought t0 be redressed. :

Mr. Looan made an exhaustive i lnquiry, visited several
parts of the district and received petitions during his tours.
Finallyin june 1882, he submitted his report to theGovernment
the gist of which 'was that, at the commencement of the British
‘rule, the Janmi was sntitled to no more than a definite share
‘of 'the net produce and that the British authorities mistaking
‘his position had invested him with full | proprietary 'interests.
"He was of opinion that the cultivators were rack rented and
that tenures'had become pracarious and jnseciire. He found
that certain evictions were attended with real hardship and











































































































































































































































































































































































































































































